FIRST AMENDED RULES & REGULATIONS
OF
THE CASITAS AT MORNINGSTAR CONDOMINIUMS
HOMEOWNERS® ASSOCIATION

A.  Generat

The following are the rules and regulations perizining to the conduct of persons snd the use of the
Project including the Units, Limited Common Elements, and Commen Elements within The Castag at
Morningstar Condominfums, which rules snd regulations have been duly adopted by the Board of
Directors of The Casitas at Momingstsr Homeowners? Associztion,inc. (the "Association™) pursuant to the
Declaration. All words and phreses defined in the Declaration shall bave the same meaning when used
herein, -

I The Association may retain 2 pass key to each Unit. If anm Owmer slters or permits the
alteration of any lock or permite the installsfion of ahy new lock on sny exterior door,
including storm doors, of suchk Owner's Unit the Owaer shall forthwith deliver to the
Association a key, which opens such alteted or new lock within 24 hours of such alteration.
The Association shall have the tight t© enter into Units for maintenance, emergency, security,
or safety purposes, which right may be exercized by the Board of Directors, officers, agents,
employees, managers, and sl police officers, five personnel, ambulance personnel and similar
emergency personnel in the performance of their respective duties. Except in an CImErgency
sitaation, entry shall be only during ressonable hours and after rezsonsble notice is given to
the Qwaer or Occupant of the Unit.

2. All gemqns»mques_ﬁng from the Management Office Staff entry or keys to any condominium -
. onit must show proper identification and proof of ownership or right of entry.

3. The Association may determine what constitates en “eye sorg” ss to amy portion of the
"Common Elements snd fix, paint over, remove 2nd dispese of any such unsightly condition.

4. No articles shall be placed on or in any of the Common Elements except for those srticles of
porsonal property whick are the common property of all of the QOwners. Abendoned or
discarded personal property is prohibited from being stored, kept or sllowed to remain for
any period of time upon any portion of the Common Elements. The Associstion may remove
zud dispose of personal property that is in violstion of this-provision.

5. Decks and patios, if any, shall be used only for the purposes intended and shall not be used
for banging gawments, or for cleaning regs, housshold articles, children’s toys, bicycles or
other articles or Hems No rags or other materisle shell be dusted from windews, courls,
decks or patios. The Association may remove and dispese of personal property that is in
violation of this provision.

é. Al rubbish, trash, and garbage shall be regularly removed from the Unit and chall not be
allowed to accumaulate therein. No Barbage or trash shall be placed on the Common Elements
or Limited Common Rlements cutside the Unit, temporarily, or othersizs.

7. The Association may otherwise reasonably restrict parking " they shell determine for
particular gpaces, such as handicepped spaces or spaces assigned for temporary parking for
meil or clubhouse sccess. If any vehicle is parked on any portion of the Property in viplstion
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of the Homeowners' Association's Rules end Regulation, other rules established by the
Association, andfor the Declaration, Bylaws, the Board mey place a notice on the vehicle
specifying the nature of the violation and stating that afier 2 specified peried the vehicle may
be towed. Any vehicle illegally parked in & reserved space, a fire lane, s sren ebstructing the
flow of traffic, any area prohibited by Iaw, or otherwise creating a hezardous condition, mey
be towed immediately by & representative of the Association or by the Owner or Ocoupant w
which the reserved space belongs,

Common sidewalks, drive Ways, entrances and passagewsys shall not be abstructed or used
by any Owner or Occupant for auy purpose other than ingress snd egress from the Unite
Owners, Occupants, members of their families, or their guests, shall not use sidewalks,
eéntrances and passageways as & play ares. Children shall not be permitted to Ioiter ar play on
the stairways, hallways, or entryways norin anty parking, drivewsy or maintenance arsus,

Children under the ages of 18 are not allowed to use any Amenities, incloding the swimming
pool, clab house or fitaess center withont pareatal supervision. Separate rules for the vse of
the swimming pool will be established by the Assosiation, and are posted in the pool ares,
Such rules shall have the same force and ‘effect as these Rules snd are enforceable by the
Association. .

The berbegue and gethering arces are provided for the enjoyment of the Qwaers' and the
Gecupants. These areas ars to he maintained in & safe.and sanitary condition sad no

Owners of Uaits, or Owner's' Occupwtx_ may use the clubhonse for private events, subject to
availability, and subject to reasoneble approval by the mensgoment of the proposed veefof
such arcas, No usage fee will be charged. The Associstion may, at iig diseretion, require &
depesit not to exceed $500. Any damages or cleaning fees will he withheld from this depesie.
Any cherges over and sbove the depesit amount will be due snd’ paysble immediately agon
assessment. The use of these facilities will be limited to the hours between 8 a.m. zod 10 pm,
Initielly the Association wilt charge 2 $100.00 “cleamep fee® for any Unit Owoer who

reserves the Clubhouse for 2 scheduled party and doss not adeguately clean the Chabhouse

Condominium Project at any time, in any way or for sy purpose which may endanger the
health or unreasenably annoy or disterh or cange embarrassment, discomfort, or nuissnee to
other Owners or Occupants. Reasonable care should be exercised to avoid meking or

Common Elements, Limited Commen Elements or any Unit. Any persons experiencing any
disturbances shall contect management personnel, who will be responsible for monitoring and
enforcing compliance with this Rule 12,

The display or discharge of firesrms or fireworks on the Common Elemeuts or within the
Limited Common Elements is prohibited. -
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Nothing shall be thrown or tossed from the balcony of sny Unit, This, includes, but iz not
Umited to, cigarcties, cigars, food, stones, missiles, incendiary or explosive devices. The
proper authorities will be called investigate such activity. The Association or any resident
witnessing such activity may sign & complaint against the offending party.

The Fitmess Center is available to ajl Owners and Occupants (18) eighteen years or olderon &
24 hour basis. Anyone under the age of (18) cighteen must be accompanied by & parent or
guardian when using the Fimess Center. A chabhouss key is necessary in order to acoess the
Fitness Center after Manegement office heurs. This key is provided to Owners, and i lost can
be replaced in the management office for $25.00. Occupants are responsible for obtaining a
clubhouse key from fhe,owner of their Unit. The Association will in no way be lable for the
safety of any person(s) accessing this faciliy,

Gas grills are located throughout the Common Elements for use by the Owners and
Occupants. Bach grill has instructions that must be read and followed by those using the
equipment. It is imperative that the gsz supply be urned off after each uge by the user and
that the grates are also cleaned with an abrasive brush immediately when the cooking process
is complets. The Association will in no way be lizble for any injury incurred by the user of
these grills, Persons} grills canmot be used.

The Association shall have the right to close, temporarily, any portion of the Common
Elements for emergency, sceurity, or sefety purposes, or for any such other ressomable
purpbse, With no prior notice to the Owners for 2 ressonable time to fix the problem.

Except a3 otherwise provided in the Declaration, no signs shall be placed or permitied within
the Condominium Project, except those identifying this Condeminium Project, the zelection
and loeation of which is reserved to Beclarant until all of the Units have been sold; st which
time such authority shall vest in the Board of Directors of the Association. Ezecept as
provided in the Declaration, o long as eny Unit is owned by Declarant in the Condominium
Project and remains unsold, noe Owner of & Unit shall be permitted to place any sign on the
Condomininm Project or on his/her Unit or elsewhere on the Building advertising the Unit for
sale or leasgs, - .

Selicitation within the Condominium Project is not permitted. All advertisements and
postings must be approved by the Association. Except 23 may he required by legal
procesdings, ne signes, advertising posters, billboards, esnopy or awnings, or any varistion of
the foregoing of any kind shall be erecied, placed, or permitted to remein on the Property
without the prior written consent of the Board of Directors or jis designee.

All Units shall be used for residentisl purposes and for aacillary home office uses. No other
business, trade, or similar activity shall be conducted upon & Unit without the prior writen
consent of the Board,

may not be left unattended outdoors or kept unsttended outdoors, incloding on any porch or
balcony. All pets must be kept on & leash and be under the physical controf of 2 vesponsible
person at all dmes while outside the Owner's or Occupant’s Unit znd anywhere on or sbout
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the Limited Common Blements by pets. Any damage to the Common Elements or the
Limited Common Blements ssused by the Owaec’s pet or the Oeccupant's pet shall he repaired
at the expense of that Unit's Owner. The Qwner or Qccupant shell ha responsible for pet
noise control at all times so as to maintain peace and quiet for all Owners or Qooupants snd
£0 as not to constitute 2 nuisance.

approvsl. Bach Owner or Qcoupant is responsible to maintin faucet, lavatories eip. so that
there is no water leakage. If sn Owmer or Ovcupant fails 1o tepair water leakage the
Association ey fix and assess the costs of repair to the Owner. Such repair cost shall he
detmed an sssessment sguinst the Unit and may be coliected in the ssme msnner as provided
in the Declaration for collection of essessments,

All windows which are part of & Unit shall have window treatments and any pertion thereof
visible from outside the Unije shall be white or off-white in coler, unless otherwise spproved

Garage sales, yard sales, flea markets, or similar activities are prohibited unless and o the
extent conducted under the suspices of the Assgciation,

Any damage to the Common Elements or comman personal property caused by the Owner or
& member of the Ownerts family, or their espective guests, shall be repaired at the expense of
that Units Gwner. )

The meving of farniture in and out of Units shall be sccomplished only in agcordance with
the rules then established by the Association, and in accordance with a schedule prearranged
between the Qwner and the Association or 2 dezignated egent of the Assoeiation. Any

Any alterations made to the interior of Units must comply with the alf provisions of the
Deslaration. R

Bxcept a5 mey otherwise be provided i the Beclaration, no Uit Ovwaer sﬁaii perform any
kind of work on the exterior building walls or upon the Common Blements, Such work is the
responsibility of the Association,

Bxcept as may otherwise be pproved by the Board of Direstors or 25 may be permitted by
the Declarstion, no Ovwmer, resident or lessee of 5 Unit shell ingtall wiring for electrical or

Ne Owner, Occupant, or any other Person shall place or maintzin any type of exterior
television or radio antenns, or satellite equipment on the Property unless approved by the
Board of Directors. Al installation andfor removal of a television or radio anteans, or
satellite equipment shall he campleted by the Association and payment for instsllmtion or
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remaoval of the same shell be paid in full to the Associstion prior to Its Insllotion sndfor
removal,

Mo Owner or Occupant end none of such Owner's or Occupant's guests may interfers in any
munaer With any common heating or lghting apperntus in or shout the Profeor.

The repair, meintenance of each Unlt's beating, nir-conditioning systems sedfor fireplace
shull be the sole responsibility of Unk Owner. No Owner or Oocopant shall contract for any
plumbing, elecicical or mechanieal repaks to Mafher Unit or.the Commor Elements, or silow
any plumber, electrician or other contrector to make any such repairz to hisfher Unit or the
Commen Elements, enless such plumber, electriclan or contractor hos been approved for such
work in writing by the Associetion. The Associafion shall have the right to designate nnd
approve in advance ol clectricians, plumbers and other contractors that do work or perform
repairs in any of the Units or the Common Elements,

Cerwain Units come with fireplaces equipped with natural gas lines supplying naturel gas o
the fircplace. Those Freplaces so equipped are to be veed 25 natural gas burning fireplaces
anly and are not to be used for woed burning. Wood burning is permitted in the firepluces of
those Units aot cquipped with astural ges lines; however, an annual fireplace fAue cleaning
will be required, which cleaning will be sontiacted for by the Associaton, with such cleaning
services (o be paid-by the Owner of the Unit, and documentation of the snnual clesning
preseated fo the Associntion,

Ie order to minimize sound transmission between Units; the Owners of Units thet are not
located on the first floor shell not install eny hard surface floor muterials including, withow
limitation, tile, marble, or wood -floor material, in hisfher Unit without the prior weilten
consent of the hsméiaﬁqm Without Umiting the Association's discretion in considering any
requese, the Assoclation may condition fis spproval of any such nstallstion upon eny or alf of
the Rullowing: {a} & limiation on the mea where heyd surface floor covering materiale mey be
instalied, (b} a requirement ther the Cwaer provide the Association specifieations regarding
the floor covering materisls, or () o mquirement that e Owner install such sound
dampening moteriol underneath the foor” matcrial 2z the Association deems necessary,
Spesifically excluded from this rule, however, are foor coverings for the baleonies zod an
interior arez (aot 1o cxceed four feat by four fect in dimensicn} adjscent to and aiigned with
the main cntry-exit door of the Unit, Al cxcluded are fioor coverides for the kitchen not i
exceed 30 square feet; bathirooms not to excesd 30 square Feet; and closets not 1o meceed 36
sgusre feet, .

Owners and Occupants shall mainmin, ot & minimam, e lempemnbre setfing of {35} Ffty-five
degrees Fahrenhelt when the tecaperature is forecasted to be or docs reach {32} diyawe
degrees Fehrenhelt or below to prevent breskage of water pipes duding colder months of the

Year,

Egch Owner shall have the obligation to mainwin end keep in good ropair all portions of his
or her Unit and all improvements mede o e Limited Common Elements assigned o the
Unie

The Unit Owner ean request assistonce fom the Eroperty Manager for repairs, preventative
meinteoence, or any other meintorance needs, persining to any part of the Unit or Limited
Cummon Eloments at en hourly rate of thitty ($30) dollars per howr te be ssseszed on g
querter of en hour basis, or any other howrly mte approved by the Board of Directors,

3
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38. °  Bach Owner or Occupant shall have the responsibility to keep in & neat, clean, end sanitary
condition any Limited Common Blements serving hisfher Unit including, without limitation,
terraces and balconies. The Owner of the Unit must report promptly to the Association or its
agent any defect or need for repairs for which the Associstion is responsible.

39, The Association may, but shall not be oblipated to, dispense chemicals for the extcrmination
of insects and pests within the Units and Common Elements,

40. The Association may, but shall not be required to, fom Hme-to-time, provide measures or

" teke actions whick dirsctly or indirectly improve safety on the Condominium Project. Neither

the Associstion nor the Declarant shall in any way be considered insurers or gusraptors of
security within the Condominium’ Project.

41. No Unit shall be used for or subject to any type of Vacation Time Sharing Ownership Plan,
Vecation Time Sharing lease Plan or Vacation Time Plan unless the Owner of said Uait has
obteined the prior written spproval of the Board and, for so long as the Declarant owns &
Unit, the prior written consent of the Declarant.

42, Units may be leased oanly in their entirety; no fraction or portion may be leased without prior
written approval of the Board. Within (7) seven days sfter executing a lease agreement for the
lease of a Unit, the Unit Qwner shall provide the Board of Directors and the Menagement
Office with a copy of the lease and the name of the lesses and all other people cccupying the
Unit. The Unit owner must méke available to the lessee copies of the Declaration, Bylsws,
and the Rules and Regulations. The Board may require that no sdult person will be allowed to
eccupy any Unit subject to a lease unless they arve signatory to and obligated by the lease,

- 43, Any violation .of the i)ectamtiem. Bylaws, or the Rulés and Regulations by the lessee, any
Oecupant, or any Person living with the lessee, is deemed to be a defaclt under the terms of
the 'léase and authorizes the Owner o terminete the {ease without Hability zud to evict the

iessee in accordance with the New Mexice law.

44, At Closing on the purchase of 2 Unitat-tnit-Arssessment the now Unit Oweer will pay the
‘protated Assessments for the closing month plus the next month's assessment.

45, Except where the Owner also ocoupies the Unit, the Owner transfers and assigns to the lessee,
for the term of the lesse, any and alf rights and privileges that the Owner has to use the
Common Elements of the Condominium Project, including, but not limited o, the use of any
and all recreational facilities.

46, Without exception, Owner is required to notify the Association in writing of the sale of
the Owuer’s uapit and the name and telephone number of new Owner at or befare the
sale ta the new Owner is completed,

B. PROCEDURES AND ENFORCEMENT

Separate collection procedures, including notice of alleged violations and the opportunity te be
heard, shall be implemented by the Association for enforcement of the rules and regulations. Such
collection procedures are & part of these Rules. Al fees and charges imposed by the Asscciation sad all
costs incurred by the Association in enforcement of these rules and reguiations, including but not limited
to the cost of any corrective sotions, shall constitute essessments enforcesble ageinst Owners pursuant
the provisions of the Declaration. For each day eny viclation continues after notice, it shell be considersd
& scparate violetion. The Association shall have the sutherity to take any remedial sction it deems

&



appropriate in the event of a violation of these rules and regulations, the Bylaws, the Declaration or the
Anticles. The forgoing Rules and Regulations are subject to amendment snd to the prommigation of
farther regulations.

No failure by the Association to insist upon the strict performance of any term or provision
contained in the Rules and Regulations shell coastitute 5 waiver of any such term or provision unless such
waiver is made in writing by the Association. Any waiver of s breach of a term or provision of these
rules and regulations shall not prevent a subsequent act, which would have originally constitated =
violation under these Rules and Reguletions, from having the effect of 2 violation or prevent the
Associstion from exercising all of its rights and remedies ander the Declaration, the Bylaws or these
Rules and Regulations.

C. PENALTIES AND FINE SCHEDULE

In performing daily dutics, the Property Manager is unrestricted in applying & wide range of
options to solve problems. However, at a point when a Homeowner's violation of the males is blatant,
scrious, or pemsistent, the Property Manager is empowered to implement, in the sequence in the Table
below, a Schedule of Penalties and Fines. NOTE: Under no eircumstances will this Schedule be impoged
in lieu of sound management,

. EROCEDURES. The Manager will determine if 2 homeowner's violation of rules iz significant
enough to warrant a fine or penalty. If yes, 2 formal notificerion lstter of intent will be provided the
slleged violator. The letter will contain: )

{2} Details of circamstances warranting jssuance of the fetter;

{b} Explanation that the notification is a formal tecognition of the FlRS’I: OFFENSE (or SECOND or
THIRD, see Table below) noted in which the Owner violated 2 specific Rule or Regulation;

{c} Advice-of intent to impose & fine or penalty after 10 days, which will be eppropriatz to the dégree
of offense,

{d} An explanation that the sccused has a right to be heard befors the Board of Directors, depending
. on & written request which explains on what grounds the appesl will be made, .

{e} An advisement that a copy of this notification plus all other directly-related documentation will
be retained for 12 months efter the sffective date of the offense. -

- T .
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TABLE '
SCHEDULE OF PENAL TIES AND FINES

FIRST OFFENSE. Ten days after being notified of intent to impoge & penalty, the
violator will be issued a formal Letter of Admonition, including a specifieation of
committing & FIRST OFFENSE, to the effect that the next violation will resuit in 2 Bne
of $50.00. The Letter of Admonition will be filed in the Owners property file for 12
months, and facts of the case given to the Board of Directors.

SECOND OFFENSE. Ten days after notification of intent, a $50.00 fine will be imposed
on the violator by & formal letter which specifies commission of & SECOND OFFENSE.
A copy plus all related documents will be filed in the Owners property file for 12
months, and facts of the case given to the Board of Directors.

THIRD OFFENSE. Ten days after notification of intent, the violator will be directed by
letter, specifying commission of & THIRD OFFENSE, to appear before the Board of
Directors which will determine (1) & monetary fine, not to exceed $500, sppropriste to
the circumstances, and (2) further penalties. A copy of a formal description of the
procesdings will be placed in the Owner's property file for 12 months, and all facts of the
incident will be cited in Minutes of the Board of Directors mesting.

RIGHT OF APPEAL. In all cases the accused has the xight of appesl, and must be afforded a
tight to be heard before the Board of Directors - before 2 fine is levied or penslty is effective. No later
thad 1@ days after receiving a letter of notification that = fine or penalty may be inmiposed; the alleged
vielator may indicate that an appeal will be made - and must include details to support the sppeel.

CONSEQUENCES OF TARDINESS IN PAYING FINES. If the fine or penaity is still applicable
after an appeal has been made by the Respondent then acted vpon by the Board, the violator must somply
within 7 days of the Board's decision. Bxceeding this limit will tequire an additional $25.00 fine for each
day thereafter in order to defray legal foes and the costs of administration. . -




BYLAWS
OF
MORNINGSTAR HOMEOWNERS' ASSOCIATION

ARTICIE 1 .
Name, Principal Office, and Definitions

1.1. Name. The name ofthe corporation is Momingstar Homeowners' Assocition (the
*Association).

_ 12. Prncipal Office. The principal office ofthe Associationshall be bcated in the State

of New Mexico. The Association may have such other offices, either within or outside the State of

New Mexico as the Board of Directors may determine or as the affeirs of the Association may
. )

13, Definitions. The words used in these Bylaws shall be given their normel, commonly
understood definitions. Capitalized terms shall have the same meaning as set forth in that
Dechration of Morningstar Condominiums recorded in the records of Santa Fe County, New
Mexico, as it may beamended (the "Declaration™), unless the context indicates otherwise.

ARTICLE 2
Associstion: Membership, Meetings, Quoram, Voting, Proxies

2.1. Membership. An Owner of a Uit shall automatically become a member of the
Associgtion as more fully set forth in the Declaration, the terms of which pertaining to membership
are incorporated by this reference. If title to a Unit is held by more than one (1) Person, the
miembership shall be shared in the same proportion as the title, but there shall be only one (1)
membership and one (1) vote per Unit, which vote shall be appurtenant to such Unitand be weighted
in accordance with the percentage of undivided interest in the Common Elemenis attributable to
each Untt, as shown on Exhbit "B* to the Declaration. In the event an Owner is a corporation,
limited Habiity company, partnership, trust, or other legal entity not being a natural person or
persons, then any natural person designated by the entity shall be eligible to represent such entiy

_or entities in the affairs of the Association. Membershi shall be appurtenant to the Unit and shall -
be transferred automatically by conveyance of that Unit and may be transfrred only in comection
with the transfer of'title.

22. Place of Meetings. Meetings ofthe Association shall be held at the principal office
of the Assocition or at such other suitable phce convenient to the members as may be designated
by the Board either within the Property or as convenient as is possible and practical.



23.  AonuvalMeetings. The first meeting of the Association, whether a regular or special
meeting, shall be held within twelve (12) months fromthe date of incorporation of the Association.
Subsequent regular meetings shall be held annually on a date and at a time set by the Board.

24.  Special Meetings: The President may call special mestings. Tn addition, it shall be
the duty of the President to call 2 special meeting if so directed by resolution of the Board or upon
a petition signed by members representing at least twenty percent (20%) of the total votes in the
Association. .

.. 23. Notice of Mestings. Written notice stating the place, day, and time of any meeting
of the members shall be delivered, either personally or by mail, to each member entitled to vote at
such meeting, not less than ten (10) nor more than sixty (60) days before the date of such mestng,
by or at the direction of the President or the Secretary or the officers or persons calling the meeting,
In the case ofa special meeting or when otherwise required by statute or these Bylaws, the purpose
or purposes for which the meeting is called shall be stated in the notice. N business shall be
transacted af a special meeting except as stated inthe notice. mailed, the notice ofa meeting shall
be deemed to be delivered when deposited in the United States mail addressed to the member at its
address as it appears on the records of the Association, with postage prepaid. The nofice of any
. meeting shall sﬁteﬁwitmsontheagenda, including the general nature of any proposed amendment
to the Declaration or Bylaws, any budget changes and any proposal te remove adirector or officer.

2.6.  Waiver of Notice. Waiver of notice of a meeting of the members shall be deemed
the equivalent of proper notice. Any member may, in wiiting, waive notice of any meeting of the
members, either before or after such meeting. Attendance ata meeting by a member or the member's
proxy shall be deemed waiver by suchmermber ofnotice of the time, date, and place thereof, unless
such memnber or proxy specifically objcts to lack of proper notice at the time the meeting is called
to order. Attendance at a special meeting ako shall be deemed waiver of notice of all business
transacted at such meeting unless an objection on the basis oflack of proper notice is raised before
the business is put to a vote.

2.7.  Adjournment of Meetings. If any meeting of the Association cannot be held becduse
a quorum i not present, members or their proxies holding at keast fifty-one percent (51 %) of the
votes represented at such meeting may adjoum the meeting to 2 time not less than five & ﬂarm;m:é
than ten (10) days from the time the original meeting was called. At the reconvened meeting the
quorum requirement shall be one-halfthat required af the st attempt to convene a meeting, and the
process may continue unitil a quorum is achieved. At any meeting where a quorum is present, any
business may be transacted which might havé been transacted at the meeting originally called. Ifa
time and place for reconvening the meeting is not fixed E;y those in attendance at the origial
meeting or if for any reason a new date is fixed for reconvening the meeting after adiournment,

2



notice for reconvening the meeting shall be given to members in the manver prescribed for regular
meetings.

2.8. Voting. The votingrights ofthe members shall be as set forth in the Declaration and
in these Bylaws, and such voting rights provisions are specifically incorporated by this reference.

2.9. Proxies. At all meetings of members, each member may vote in person (f 2
corporation, partnership or trust, through anyofficer, director, partrer or trustes duly authorized to
act on behalf of the member) or by proxy, subject to the limitations of applicable law. Each proxy
shall be in writing specifying the Unites) for which it is given, signed by the member or its duly
authorized attorney-in-fact or agent, dated and filed with the Secretary of the Association prior to’
any meeting fr which # is to be effective. Unless otherwise specifically provided in the proxy, 2
proxy shall be presumed to cover all votes which the member giving such proxy i entitled to cast,
and in the event of any conflict between two or more proxies purporting to cover the same voting .
rights, the later dated proxy shall prevail, or if dated as of the same date, both shall be deenmed
invalid. Every proxy shall be revocable and shall automatically cease upon conveyance of any Unit
. for which it was given, or upon receipt ofnotice by the Secretary of the death or judicially declared
incompetence of a member who is a natural person, or of written revocation, or 11 months from the
date ofthe proxy, unless a shorter period is specified in the proxy.

2.1 0. Quorum. Except as otherwise provided in these Bylaws or in the Declaration, the
presence, i person or by proxy, of members representing twenty percent {20%) of the total voles
in the Association shall constitute a quorum at all meetings of the Association. The vote of fifty-one
percent (51 %) of the members present end eligible to vote shall constitute a decision of the
Association. ' ‘

2.11. Conduct of Meetings. The President shall preside over all meetings of the
Association, and the Secretary shall keep the minutes of the metings and record ina minute book
all resolutions adopted and all other transactions occurring at such meetings.

. 2.12. Action Wihout a Mesting. Any action required or permitted by law to be taken at
a meeting ofthe members may be taken without ameeting, without prior notice and without a voie,
if written consent specifically authorizing the proposed action is signed by all ,members entitled fo
vote thereon. Such consent shall be filed withthe mimutes ofthe Association and shall have the same
force and eféct as a vote of the members at a meeting. Within ten (10) days afier receiving
authorization for any action by written consent, the Secretary shall give written notice to all
members summarizing the material features of the authorized action.



ARTICIE3
Board of Directors: Number, Powers, Mectings

3.1.  Goveming Body: Composition The affiirs ofthe Association shall be govemed by
a Board of Directors, each of whom shall have one (1) equal vote. Except with respect to directors
appointed by the Declarant pursuant to Section8.4 ofthe Declration, the directors shall be residents
or eligible members; provided, however, no Owner and resident representing the same Unit may
serve on the Board af the same time. No Owner or resident shall be eligible to serve as a director if
any assessment for such Person's Unit is delinquent. A "resident” shall be any nafvaal person
eighteen (18) years of age or older whose principal place of residence & a Unit within the Project.
In the case of 2 member which is not a natural person, any officer, director, pariner, employee, trust
officer, or designated agent of such member shall be eligible to serve as a director imless otherwise
specified by written notice to the Association signed by such member; provided, no member may
have more than one (1) sach representative on theBoard at a time, except in the case of directors
appointed by the Declarant.

3.2. NumberofDirectors. TheBoardshallconsist ofup to three (3} directors, as provided
in Section 3.4 below. ’

3.3. Nomination and Election of Directors. Exocept with respect to direttors appointed
by the Declarant pursuant to Section 8.4 of the Declaration, directors shall be nominated fiom the
floor and may also be nominated by a nominating committee, if such 2 committee is established by
the Board. All candidates shall have a reasonable opportunity to communicate their qualifications
to the members and to'solicit votes. Bach Owrier may cast the entire vote assigned to his or her Unit
for each position to be filled. There shall be no cummlative voting. That number of candidates equal
to the number of positions to be filled receiving the greatest number of votes shall be elected.
Directors may be elected to serve any number of consecutive terms.

3.4. Election and Termof Office.

(& The initial Board shall consist of one (1) to three (3) directors-appointed by
the Declarant pursuant to Section 8.4 of the Déclaration.

()  Upontermination of the Declarant's right to appoint all directors as provided
in the Declaration, the nuiber of directors shall be set at three (3), and the Association shall hold
an election af which the members shall be entifled to elect the mmmber of directors set forth in

. Section 8.4 ofthe Declaration, each for a term of one (1) year. At such time as the Declarant isno
longer entitled to appoint any directors, the Association shall hold an election at which the members
shall be entitledto elect all three (3) directors, with thedirectorreceiving the Iargest number of votes
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being elected for a term of three (3) years, the director receiving the second largest number of votes
being elected for a term of two (2) years, and the remaining director being elected for a one (1) year.
In the event of a tie, the members shall assign among those tied the number of years of the iniial

terms for each such director. )

{c¢) = Upon the expiration ofthe term of office of each hitial director elected by
the members, a successor shall be elected to serve a term ofone (1) year, and all subsequent terms
shall be for one (1) year. The directors elected by the members shall hold office until their respective
successors have been elected. .

4

3.5. Removal of Directors and Vacancis.

(a8}  Anydirector elected by the members maybe removed, with or without cause,
by members holding two-thirds (35} of the votes entitled to be cast for his or her election. Any
director whose removalis sought shall be given notice prior to any meeting called for that purpose.
Upon removal ofa director, a successor shall be elected by the mnbea:s to fill the vacancy for the
remainder of the term of such director.

()  Any director elected by the members who has three or more consecutive
unexcused absences fom Board meetings, or who is more than thirty (30) days delinquent (or is the
resident of a Unit that is delinquent or is the representative of 2 member who is delinquent) inthe
payment of any assessment or other charge due the Association, may be removed by the other two
directors present at a regular or special mesting, and the Board may appoint a successor to fill the
vacancy undil the next anmual meeting, at which time the members shall elect a successor.

{c} Inthe event of the death, disability, or resignation of a director elected by the
members, the Board may declare 2 vacancy and appoint a successor to fill the vacancy until the next
“annual meeting, at which tirs the members shall elect a successor,

(d) This Section shall not apply to directors appointed by the Declarant. The
Declarant shall be entitled to appoint a successor to fill any vacancy on the Board resulting from the
death, disabiliy, or resignation ofa director ap;mrﬁed by the Dez:&ranﬁ.

3.6.  Orpanizational Meetings. The first meeting of the Board following each ammual
meeting of the membership shall be held within ten (10) days at such time and place as the Board
shall fix.



3.7. RegularMeectings. Regular meetings of the Board may be lield at such time and place
as a majority of the directors shall determine, but at least one such meeting shall be held during each

- 38. Special Meetings. Special mestings of the Board of Directors shall be held when
called by written notice signed by the President or by any two directors.

39. Notice. Notice of the time and place of a regular meeting shallbe communicated

. directors not less than four calendar days prior to the meeting. Notice of the time and place ofa

specialmesting shall be communicated to directors not less than seventy-two (72) hours prior to the
meeting. No notice need be given to any director who has signed a waiver of notice or a written
" consent to holding of the meeting either before or after the meeting. The notice shall specify the time
and place ofthe meeting and, in the case of a special mesting, the nature of any special business to
be considered. Notices shall be given to each director by: (i) personal delivery; (i) first class mail,
postage prepaid; (iff) telephone communication, ¢ither directly to the director or io a person at the
director’s office or home who would reasonably be expected to communicate such notice promptly
to the director; (iv) telecopier transmission to the director’s home or office, wih confirmation of
receipt by the réceiving telecopier; or (v) telegram, charges prepaid. All snch notices shall be given
at the director’s telephone or telecopier number or sent to the director’s address as shown on the
records of the Association. Notices sent by first class mail shall be deemed communicated when
deposited into 2 United States maibox. Notices given by personal delivery, telephone, telecopier,
or telegraph shall be deemed communicated when delivered, telephoned, telecopied, or given to the
telegraph company.

3.10. Waiver of Notice. The transactions of any meding of the Board, however called and
noticed or wherever held, shall be as valid as though taken at a mesting duly held after regular call
and notice if(a) a quorum & present, and (b) either before or affer the meeting each ofthe directors
not present signs a written waiver ofnotice, a consent to holding the meeting, or an approval of the
_ minutes. The waiver of notice or consent need not specify the purpose of the meeting, Notice of a
meeting also shall be deemed given to any director who attends the meeting without protesting
before or at its commencement about the lack ofadequate notice.

3.11. Telephonic Participation in Méetings Members of the Board or any committee
designated by the Board may participate in a meeting of the Board or committee by means of
conference telephone or similar communications equipment, by means of which all persons
participating in the meeting can hear each other. Participation in a meeting pursuant to &m Section
shall constitute presence inperson at such meeting.



3.12. Quorum of Board of Directors. At all meetings of the Board, a majority of the
directors shall constitute a quorum for the transaction of business, and the votes of 2 majority of the
directors present at amesting at whicha quorum ¥ present shallconstitute the decisionofthe Board,
unless otherwise specifically provided in these Bylaws or the Decleration. A meeting at which a
- quorum is initially present may continue to transact business, notwithstanding the withdrawal of
directors, if any actiown taken is approved by at least a majority of the required guorum for that
meeting. If any meeting o f the Board cannot be held because a quorum is not present, thosé present
at such meeting may adjourn the meeting to a time not less than two (2) nor more then ten (10) days
from the date of the original meeting. At the reconvened meeting, if 2 quorum is present, any
business which might have been transacied at the meeting originally called may be fransacted
without further notice.

3.13. 'Compensation. Directors shall not receive any compensation from the Association
for acting as such unless appro ved by members representing at least fifly-one percent (51 %) of the
total votes in the Association ata regular or special meeting of the Association. Any director may
be reimbursed for expenses incurred on behalf of the Association upon approval of the other two
directors. Nothing herein shali prohibit the Association from compensating a director, or any entity
with which a director is affiliated, for services or supplies firmished to the Association in a capacity
other than as a director pursuant to a contract or agreement with the'Association, provided that such
director’s interest was made known to the Board prior to entering into such coniract and such
contract was approved by the othertwo members ofthe Board of Directors, excluding the interested
director.

3.14. ConductofMestings The Pmsﬁen;t shall preside 6 ver all meetings ofthe Board, and
the Secw:ary shan keep a mimte book of Board meetings recording all Board tesa%&tsom and all
transasﬁans and pmceedmgs occurring at such mwtmgs.

3.15. OpenMeetings Subject to the provisions of Section 3.16, allmeetings of the Board
shan be open to all members, bat members other than directors maynot participate in any dicussion -
or deliberation unless penmission to speak is requested on his or her behalf by a director. In such
case, the President may Limit the time any member may speak. Notwithstanding the above, the_
President may adjourn any meeting of the Board, reconvene in executive session, and exclude
members to discuss mafters of a sensitive nature.

3.16. Action Without a Formal Meeting. -Any action o be izken at a mesting of the
éireﬁemermyacéhnﬁz&tmayheﬁkmatam&eﬁxgeﬁh& directors may be taken without a
meeting if 2 consent in writing, setiing forth the action so taken, shaﬁbsmgﬁedkyaﬁafthe
&ne:ctcr& and such consent shan have the same force and effect as a unanimous vote.




3.17. Powers. The Board ofDirectorsshallhave an of the powers and duties necessary for
the administration of the Association’s affairs and for performing all responsibilities and exercising
an rights of the Association as set forth in the Dechration, these Bylws, the Articles, and as
provided by iw. The Board may do or causeto be doneall acts and things as are not directed by the
Declaration, Articles, these Bylaws, or applicable an to be done and exercised exciﬁswaiy by the
membership generally.

3.18. Duties. The duties ofthe B&aré shall mf.:k&ée, without I;mﬁazma.

(a) preparing and adopting, inaccordance with the D&claratmn, an anmual bndget
establishing each Owner's share of the Common Expenses; :

) " (b} levying and collecting assessments fro the Owners, as set forth in the

X "{¢)  providing for the operation, care, upkeep, and maintenance of those portions
of the Common Elements as provided in the Declaration;

(d)  designating, hiring, and dismissing the personmel necessary to carry out the
nglts and responsibilities of the Associationand, where appropriate, providing forthe compensation
of such personnel and for the purchase of equipment, s:xpp}ze& and materials to be used by such -
personnel in the performance of their duties; )

=) é@esiﬁngaﬂﬁm&sr&eeiﬁéé onbehalfofthe Association in a bank deposiory
which it shall apbprove and using such funds to operate the Association; provided, any reserve-fimd
may be deposited, in the directors' best business judgment, in depositories other than banks; -

& making and amending rules in accordance with the Declaration;

() opening and closing of bank accounts on behalf of the Association and
designating the signatories required;

(&)  mekingorcontracting for the making ofrepairs, additions, and improvements
to or alterations of the Common Elements in accordance with the Declaration and these Bylaws;

® enforcing by legal means theprovisions ofthe Declaration, these Bylaws, and
. the rules of the Association and bringing any proceedings whichmay be hstituted on behalfof or
~ against the Owners conceming the Assodiation; provided, the Association shallnot be oblgated to
take action to enforce any covenant, restriction, or rule which the Board reasonably determines is,
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or is likely to'be construed as, inconsistent with applicable law, or in ény case in which the Board
reasonably determines that the Associations position i not strong enough to justify aking
_enforcement action;

)] obtaining and carrying property asdha&tiy insurance and fidelity bonds, as
provided in the Declaration, paying the cost thiereof, and filing and adjusting cleims, as appropriate;

(k)  paying the cost of all services rendered to the Association;

(1)  keeping books with detaikd accounts ofthe receipts and expenditures of the
Association; . .

- (m)  making avaikbl to any Owner, and the holders, insurers, and guarantors of
‘any Mortgage on any Unit, currernt copies of the Dechration, the Articles of Incorporztion, the
Bylaws, rules and all other books, reconds,; md frencial statenenisof the Assaeiam as provided
in Section 6.4;

{n)  pemmiiting utility suppliers to use portmns sf the Commnon Elements
reamnafiynemsmry to the ongoing development or operation ofthe Project;

(0} . indemmifying a director, officer, or committee member, or former director,
officer, or committee member of the Association to the extent such indenmity B required or
permitted under applicable law, the Articles of Incorporation, or the Declaration; and

®) réprwemiﬁg members at meetings of any master association. )
3.19. Menagement.

. (@) - The Board of Directors may employ for the Association a proBssional
management agent-or agents at such compensation as the Board may establish, to perform such
duties and services as the Board shall authorize. The Board may delegate such powers as ae
necessary to perform the manager’s assigned duties, but shall not delegate policy-msking authority.

()"  The Association shall not be bound, either directly or indirectly, by any
management contract executed during the period that the Declarant Control Period wmless such
contract contains a right of termination exercisable by the Association, with or without canse and
withiout penalty. Tn addition, any management confract éxecuted by the Association shall contzin
a termination clause permitting termination, with or without cause and without penzlty, upon no
more than ninety (90) days writen notice.



(¢}  The Board may delegate to one of its members the authority fo act on behalf
of the Board on all matters relating to the duties f}f the managing agent or manager, if any, which
might arise between meetings of the Board.

320. .Accountsand Reporis. The following management standards of performance shall

' be followed unless the Board by resolution specifically determines otherwise:

(a) accmual basis accounting, as defined by generally accepted accounting

" principles, shall be employed unkss the Board voies to employ cash basis accounting;

(d)  accounting and controls shall conform toﬁ, generally accepted accounting
principks; : '

(¢)  cash accounts of the Association shall not be commingled with any other
accounts; :

(d}  no remuneration shail be accepted by the managing agent from vendors,
independent contractors, or others providing goods or services to the Association, whether in the
form of commissions, finder’s fees, service fees; prizes, gifts, or otherwise; any thing ‘of value
received shall benefit the Association;

(¢)  anyfinancial or other intérest which the managing agent may have in any firm
providing goods or services to the Association shall be éxschscd promptly to the Board;

(®  commencing at the end of the quarter in which the first Unit is sold and
closed, financial reports shall be prepared for the Association at least quarterly (such financial
statements shall include an income statement reflecting all income and expense activity for the
preceding period on an accrual basis and may inchide such atherrapm as deemed necessary by the
Board); and

(€)  an annual financial report shall be made available to all members within one
hundred twmty (120) days after the close of the fiscal year and at each Association annual meeting.
Such annual report may be prepared on an andied, reviewed or compilkd basis, as the Board
determines; provided, upen writen request of any holder, guarantor, or insurer of any First
Mortgage on a Uni, the Association shall provide anaud#ed financial statement.

321: Bomrowing. The Association shall have the power to borrow money for any %egai
purpose; provided, however, ifthe proposed borrowing is fr the purpose ofmaking discretionary
capital improvements and the total amount of such borrowing, together with all other debt incurred
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within the previous twelve (12) month period, exceeds or would exceed ten percent (10%) of the
budgeted gross expenses of the Association Pr that fiscal year, the Board shall obtain the approval
of members representing at least fifty-one percent (51 %) of the total votes albcated to Unils prior
to borrowing such money..

3.22. -Right to Contract. The Association shall have the right to confract with any Person
for the performance of various duties and fimctions. This right shall inchude, without mifation, the
right to enfer inlo common management, operational, or other agreemenis with frusts,
condominivms, cooperatives, or neighborthood and other owners or residents associations, within
and outside the Project; provided, any common management agreement shall require the consent
of 2 Majority of the total number of directors of the Association.

323. Enforcement. In addifion to such other rights as are specifically granted under the
Declaration, the Board shall have the power fo impose reasonable monetary fines, which shall
constitute a lien upon the Uni of the violator, and to suspend an Owner's right to vote because of
the violation of any duty imposed under the Declaration, these Bylaws, or any Assochtionrules. The
failure of the Board to enforce any provision of the Declaration, Bylaws, or any rule shall not be
deemed a waiver of the right of to do so thereaffer. )

. (a)  Prior to imposition of any sanction hereunder or under the Declaration, the
Board or its delegate shall serve the alleged vislator with written notice describing (i) the nature of
the alleged violation, (if) the proposed sanction to be inposed, (iil) a period of not less thanten (10)
days within which the alleged violator may present a written request for a hearing to the Board;and
(iv) a statement that the proposed sanction shall be imposed as contained in the notice unless a
challenge is begun within ten (10} days of the notice. Ifa timely challenge isnot made, the sanction
stated in the notice shall be imposed; provided hat the Board may, but shall not be obligatedto, .
suspend any proposed sanction i the violation is cured within the 10-day period. Such suspension
shail not constitute 2 waiver of the right fo sancti<>n fature violations of the same or other
provisions and rules by any Person. In the event of a contiming violktion, each day the viokfion
continues beyond the 10-day period constitutes a separate offense, and fines may be imposed on a
per diem basis without firther notice to the violator. In the event of a violation which recurs within
one year from the date ofanynotice berevnder, the Board may impose 2 sanction wihout motice to
the violator.

(®)  Ifa hearing & requested within the allotted 10-day period, the hearing shall
be held before the Board in executive session. The alleged violator shall be afforded a reasonable
opportunity to be heard. Prior to the effectiveness-ofany sanctionhereunder, proof of proper notice
shall be placed in the minutes of the meeting. Such proofshall be deemed adequate if a copy of the
notice, together with a statement of the date and menner of delivery, & entered by the officer,
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director, or agent who delivered such notice. The notice requirement shall be deemed satisfied if the
alleged violator or its representative appears at a meeting. The minutes ofthe meeting shall contain
2 written statement of the results of the hearing aad the sanction, if any, imposed.

(¢  Notwithstanding anything to the contrary in this Article the Board mayelect
to enfree any provision of the Declaration, these Bylaws, orthe rales ofthe Assodiation by self-
help (specifically including, but not limited to, the towing of vehicks that are in violation of parking
rules and the removal ofpets that are in violation of pet rules) or by suit at law or in equity fo enjoin
any violation or to recover monstary damages or both, without the necessity of compliance with the
procedure set forth above. Any injunction sought, when issued, shall issue without any necessity of
2 bond. In any remedial action, fo the maximum extent permisshble, the Owner or QOccupant
responsible for the vioktion of which abatement is sought shall pay all costs, including reasonable
attorney's fees actually incurred. Any entry onto aUhnit f&rmxrpasas ofexercising this power of self-
help shall not be deemed a trespass.

ARTICIE 4
Officers

4.1. Officers The officers of the Association shall be a President, Secretary, and
Treasurer. The President and Secretary shall be elected from among the members of the Board; the
Treasurer may, but need not be, a member of the Board. The Board may appo it such other officers,
including one or more Assistant Secretaries and one or more Assistant Treasurers, as & shall deem

" desirabk, such officers to havemnhautﬁomymd;)mm&utiwasﬂm Board prescribes. Any
two or more offices may be held by the same person, except the offices of President and Secretary.

42, Electiohsnd Term of Office. TheBoard shall elect the officers of the Association
at the first meeting of the Board following each annual meefing of the members, to serve until their
sucoessors are elected.

4.3, Rma’g_a,} and Vacancies. The Board may remove my officer whenever in its
Jjudgment the best interests of the Association will be served and may fill any vacancy in anyoffice
arising because of death, resignation, removal, or otherwise for the unexpired portion of the term.

44. Powersand Duties. The officers of the Association shall each have suchpowers and
duties as generally pertain to their respective offices, as well as such powers and duties as may
specifically be conferred or imposed by the Board of Directors. The President shall be the chief
executive officer of the Association. The Treasurer shall have primary responsbility for the
 preparation of the budget as provided for in the Declaration and may: delegate afl or part of the
preparation and notification duties to a finance committee, management agent, or both. The

iz



-

Secretary shall keep the mimutes of all meetings of the Association and Board of Directors and have
charge of such books and pepers as the Board ofDirectors may direct.

45. Resicnation Any officer may resign at any.time by giving wriiten notice to the
Board of Directors, the President, or the Secretary. Such resignation shall take efct on the date of
the receipt of such notice or at any later time specified therein, and unless otherwise specified
therein, the acceptance of such resignation shall not be necessary to make it effective.

46. Agreements Confracts, Deeds,. Leases, Checks, Ete. All 'agra@e:ntams, confracts,
deeds, leases, checks, and other instrumenis of the Association shall be executed by at least two
officers or by such other person or persons as may be designated by Board resolution. )

47. Amendments to the Declaration. Any officer of the Assocition may prepare
amendments to the Associztion, for approval by the Board. The President of the Association &
authorized to execute, certify and record any such amendments.

4.8. Compensation. Compensation of officers shall be subject to the same Emitations a5
compensation of directors under Section 3.13. :

' ARTICIE S
Commiftees

The Board may appoint such commiftees as it deems appropriate to perform such tasks and
to serve for such periods as the Board may designate by resolution. Each committee shall operate
in accordance with thé terms of such resolution and shall continue 2t the pleasure of the Board.

ARTICIE 6
Miscellaneous

6.1.  Fiscal Year. The fiscal year of the Association shall be the calendar year unless the
Board establishes a different fiscal year by resohution.

62. Parlamentary Rules. Exceptas maybe modified by Board resolution, Robert's Rules
of Order Newly Revised(current edition) shall governthe conduct of Association proceedings when
not in conflict with applicable law, the Articles of Incorporation, the Declaration, or these Bylaws.

‘ 6.3. Conflicts If there are conflicis between the provisions of New Mexico law, the
Articles of Incorporation, the Declaration, and these Bylaws, the provisions of New Mexico law, the

- Declaration, the Articles of Incorporation, and the Bylaws (in that order) shall prevail. -
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6.4. BooksandRecords., - -

(a)  Inspection by Members and Morigagees. The Board shallmake available for
inspectionand copying by any holder, insurer, or guarantor of a First Mortgage on a Unit, sny memb
a Unit, or the duly appoinied representative of any.of the foregoing at any reasonabk time and for
a purpose reasonably related to his or her interest in a Unit: the Declaration, Bylaws, and Articles
of Incorporation, any amendments to the foregoing, the mlkes ofthe Association, books ofaccount,
the minutes of meetings of the members, the Board, and commitiees, and the Association’s corporate
books and records. The Board shall provide for sich inspection to take place at the office of the

- Association or at such other place within the Property as the Board shall designate. ‘

(®  Rules for Inspection. The Board shallestablish reasonable rules with respect

(1}  npoticeto be given to the custodian of the records;

(2)  hours and days of the week when such an inspection may be made;
and . )

(3)  payment of the cost of reproducing copies of documents requested.

{c} Inspection by Directors. Bvery director shall have the absolute right at any
mm&kmemmma&m&mmm&mmef&emmmmme@m

© properties owned or controlled by the Association. The right ofinspection by a director inchides the
right to make 2 copy df relevant documents at the expense of the Association.

6.5. Notices. Exce;;t as otherwise provided in the Declaration or these Bylaws, all
notices, demands, bilk, statements, and other communications nuder the Dac!m&en or these
Bylaws shall be in writing and shall be deemed to have been dily given ﬁd&iwamdpermmﬁym‘
if sent by Unied Ststes mail, ﬁrséciasspestagepmpai@:

(a)  ifto a member, at the address which the member has designated mmtmg
and filed with the Secretary or, # no such address has been designated, at the address of the Unit of
such member; or

() iftothe Association, the Board of Directors, or the managing agent, at the

principal office of the Association or the managing agent, or at such other address as shall be .
designated by notice in writing to the members pmsmnt to this Section.
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6.6. Amendment

() ByDeclarant. The Declarant may unilaterally amend these Bylaws at any
time and from time-fo-time if such amendment is necessary (i) fo bring any provision into
compliance with any applicable govemmental statute, rule, regulation, or judicial determination; (i)
tnmablewymbieﬁﬁamwmpmymmuﬂemmwmgemﬂmm (i)
to enable Agencies'to make, pmchase,msmwgn&mn&eh&eﬁgagﬂmentﬁe%ﬁs or any of
them; or (iV)-to satisfy the requirements of any local, state, or federal governmental sgency.
However, any such amendment shall not adversely affectthe title to axty‘{fmt unless the Owner.shall
cansmtmwnﬁng,

- ()  ByMembers. Exceptasprovided above, these Bylaws maybe amended only
by the affimmative vote or written consent, or any combination thereof, of mémbers holding at léast
two-thirds (%4) ofﬂwtn’talvotmmthaﬁssomﬁan and, for so long as the Declarant owns a Unit or
hes the right to appoint 2 majority of the directors of the Association, the consent of the Declarant.
Hameetingiscalled for the purpose of considering a proposed amendment hereunder, such meeting
shall be called in accordance with these Bylaws. Notwithstanding the above, the percentage of votes
necessary to amend a specific clause shall not be less than the prescribed percéntage of affirmative
 votes m@med for action to be taken under that clause.

{©) Validity and Bffective Date. Any amendment to these Byiaws shall become
eﬁechwupmagpmvﬁby&eﬁa&dmmﬁmcehmm uiiless a Iater offective date is

specified therein. Any procedursl challenge to an amendment mmst be made within six months of

) .’mrm&mmmsachmmdmmt@ﬁl&mmmedmhavebemmh@yaé@md Inno event shall

a change of conditions or circumstances operate to amend any provisions of these Bylaws.

)] EMAm No amendment may remove, revoke, or modify shy
right or privilege of the Declarant without the written consent of Declarant for so long as the
" Declarant owns any portion of the Project. If 2 member consents o any amendment to the
Declaration or these Bylaws, it will be conclusively presumed that such member has the authority
mmsmtm&mmmpmmanmanymmgemmmbmﬁmihemmmhmé .
party will affect the validity of such eniendment. ‘

THECASITASAT MOR}E%}NGSTARHOMBGWS’
ASSOCIATION

. “V%//

M&Mijﬁﬂ, Eieimagcx
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- . CERTIFICATION
I, the undersigned, do hereby certify:

“Thet I am the duly elected and acting Sec:etary of Morningstar Homeowners' Association,
2 New Mexico nonprofit corporation;

That the foregoirig Byiaws constitute the original Bylaws of said Association.

IN'WITNESS WEIEREOF I have hereunto mbsm’&a&my name and affixed the seal, xf any,
of saxd Assaammn this day of - , 2004.

[SEAL]

Ronald B. Memill

Wi BAwpdoctiBopersibiomingater Baws wpd 16




DONA ANA COUNTY, NM Filed: 03/05/2014 11:52:43 AM Instrument #: 1404376 Page: 1 of 2

FIRST AMENDMENT TO
THE AMENDED CONDOMINIUM DECLARATION
OF
THE CASITAS AT MORNINGSTAR
CONDOMINIUMS
DONA ANA COUNTY
CITY OF LAS CRUCES, NEW MEXICO

This First Amendment to the Amended Condominium Declaration of the Casitas at Morningstar
Condominiums, Dona Ana County, City of Las Cruces, New Mexico, amends that certain Amended
Condominium Declaration of the Casitas at Morningstar Condominiums, Dona Ana County, City of Las
Cruces, New Mexico, dated March 27, 2007, and recorded in Book 800, Pages 358-430 of the Records of
the County Clerk of Dona Ana County, New Mexico, on March 27, 2007 (the “Declaration” herein).

Pursuant to the power to amend reserved to the Members of The Casitas at Morningstar
Homeowners” Association, Inc., a New Mexico nonprofit corporation, {the “Association” herein), under
Article 22, Section 22.3(b) of the Declaration, the Members, as approved by the written consent of the
Members of the Association holding sixty-seven percent (67%) of the total vote thereof, do hereby amend
the Declaration as follows:

Section 15.2(a) of Article 15 of the Declaration entitled “Leasing” is hereby revoked and the
following is inserted in its place:

“(a)  Qeneral. Units may be leased only in their entirety; no fraction or portion may be leased
without prior written approval of the Board. All leases shall be in writing and in a form approved by the
Board prior to the effective date of the lease. The Board may maintain and, upon request, provide a form
which is deemed acceptable. No more than forty-nine percent (49%) of all Units may be leased at any
given time. The Board may withhold consent to any lease if such lease would result in more than forty-
nine percent (49%) of all Units being leased at the time the consent is requested. The Board shall set
reasonable rules and regulations for complying with the forty-nine percent (49%) threshold including
maintaining waiting lists for Unit Owners desiring to lease their Units. There shall be no subleasing of
Units or assignment of leases unless prior written approval is obtained from the Board of Directors. Upon
Board approval, within seven (7) days after executing a lease agreement for the lease of a Unit, the Unit
Owner shall provide the Board with a copy of the lease and the name of the lessee and all other people
occupying the Unit. The Unit Qwner must make available to the lessee copies of the Declaration,
Bylaws, and the rules and regulations. The Board may require that no adult Person will be allowed to
occupy any Unit subject to a lease unless they are signatory to and obligated by the lease.”

IN WITNESS WHEREOF, the Members have amended the Declaration as set forth herein
effective the __ A+ day of YW\ (tangchh , 2013y

The undersigned President of the Association hereby certifies that this amendment was approved
by the Member of the Association holding sixty-seven percent (67%) of the total vote thereof.
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THE CASITAS AT MORNINGSTAR
HOMEOWNERS’ ASSOCIATION, INC.

By: A
, President
STATE OF NEW MEXICO )
) ss.
COUNTY OF DONA ANA )

This instrument was acknowledged before me on the "‘l‘u" day of M(A/\,CJ!\

2013, by g 2d en T\ \nol $ ., President of The Casitas at Morningstar Homeowners’
Assematlon, Inc., a New Mexico nonproﬁt corporation, on behalf of said corporation.

BOTERI Notary Public in and for the S te of Mexico
P My commission expires: 1o\l

MG

COUNTY OF DONA ANA AMENDMENT TO DECLARATIC
STATE OF NEW MEXICO ) S8 PAGES: 2

| Hareby Certify That This Instrument Was Filed for “é‘v”"".,
Record On  MAR 5, 2014 11:52:43 AM

And Was Duly Recorded as Instrument # 1404376
Of The Records Of Dona Ana County

Witness My Hand And Seal Of Offlce
Lynn J. Ellins, County Clerk, Dona Ana, NM

Deputy Cynthia Chavez



(This Condominium Declaration amends and
of record by the Declarant on Janu
Records of said County.)

Amended .
CONDOMINIUM DECLARATION

OF

THE CASITAS AT MORNINGSTAR
CONDOMINIUMS

DONA ANA COUNTY .

CITY OF LAS CRUCES, NEW MEXICO

Phase 1

Parcel -11, ALAMEDA PRESERVE, in the City of Las Cruces, Dofia Ana County,
New Mexico, as shown and designated on the Plat thereof, filed in the Office of the
County Clerk of said County on December 10, 2001, in Book 19, Pages 783-788 of
the Plat Records.

Phase 2

Parcel -13, ALAMEDA PRESERVE, in the City of Las Cruces, Dona Ana County,
New Mexico, as shown and designated on the Plat thereof, filed in the office of the
County Clerk of said County on December 10, 10, 2001, in Book 19 Pages 783-788
of Plat Records.

supersedes the original declaration filed
ary 7, 2005 in Book 578 Pages 695-763 of the

10920
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AMENDED CONDOMINIUM DECLARATION
OF
THE CASITAS AT MORNINGSTAR CONDOMINIUMS

THIS DECLARATION is made as of the - dayof , 2007,
by Motningstar Living, Inc., and a New Mexico corporation (successor in interest of Rog/Mill, LLC
the original Declarant) and Momingstar II, Inc. (hereinafter collectively called the “Declarant™),
having its principal place of business located at Las Cruces, New Mexico.

WITNESSETH

WHEREAS, Rog/Mill, LLC, and then its successor Morningstar Living, Inc. was the fee
simple owner of that certain tract or parcel of land lying and being in the City of Las Cruces, County
of Dofia Ana, New Mexico, as more particularly described tn Exhibit “A,” parcel 1 and by assign-
ment and purchase, Morningstar II, Inc. was the fee simple owner of land lying and being in the
City of Law Cruces, County of Dona Ana, New Mexico, as more particularly described in Exhibit
“A” parcel 2 attached hereto and incorporated herein by reference (hereinafter called the "Prop-

erty”); and

WHEREAS, certain improvements have been constructed and completed on the Property as
shown on the Plat which is referenced in Article 3 hereof which includes Phase 2; and

WHEREAS, Declarant has duly incorporated The Casitas at Morningstar Homeowners'
Association, Inc. (the "Association") as a nonprofit membership corporation under the laws of the
State; and

WHEREAS, Declarant by this Declaration is including parcel 2 (Phase 2) of this condomin-
ium regime, and thus amending and reprinting originally filed Condominium Declaration filed of
recerd to reflect the inclusion of Phase 2; and

WHEREAS, Declarant desires to create a horizontal property regime and submit the Property
to the condominium form of ownership pursuant to the provisions of the New Mexico Condominium
Act (New Mexico Statutes Annotated 1978, 47-7A-1 to 47-7D-20), as amended (the "Act"), as the
same is in effect on the date hereof and the terms and conditions hereinafter set out; and

WHEREAS, this Declaration is executed to constitute the Condominium Declaration for The
Casitas at Momingstar Condominiums and is executed pursuant to and in furtherance of a common
and general plan (a) to protect and enhance the quality, value, desirability and attractiveness of all
property which may be subject to this Declaration; (b) to provide for an association, as a vehicle to
act as the condominium association of The Casitas at Momingstar Condominiums and to perform
certain functions for the benefit of owners of Condominium Units which are to become subject to
this Declaration; (c) to define duties, powers and rights of the Association; and (d) to define certain
duties, powers and rights of owners of property which may become subject to this Declaration with
respect to the Association and with respect to the functions undertaken by the Association; and
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WHEREAS, Declarant desires to reserve certain Declarant Rights, as hereafter defined, to
itself and its successors and assigns as Declarant, as hereinafier more particularly described;

NOW, THEREFORE, Declarant, for itself, its successors and assigns, hereby declare that
the property described in Exhibit A, attached hereto, is hereby made subject to this Declaration, and
each part of such property shall, from and after the date of recording of this Declaration, be owned,
held, transferred, conveyed, sold, leased, rented, hypothecated, encumbered, used, occupied, main-
tained, altered and improved subject to the covenants, conditions, restrictions, limitations, reserva-
tions, exceptions, equitable servitudes and other provisions set forth in this Declaration, all of which
shall run with the title to such property and be binding upon all parties having any right, title or
interest in said property or any part thereof and upon their heirs, personal representatives, successors
and assigns and shall inure to the benefit of each party having any such right, title or interest in said
property or any part thereof. This Declaration 1s subject to the provisions of the Act.

-ARTICLE 1
NAME

The name of the condominium development is The Casitas at Momingsiar Condominiums
(hereinafter referred to as the “Project”), which shall refer to the entire Property and all improve-
ments thereon, and rights thereto, as outlined in this Declaration.

ARTICLE 2
DEFINITIONS

The terms used in this Declaration, the Bylaws, and the Articles of Incorporation shall have
their normal, generally accepted meanings except as may be otherwise defined in the Act or this
Declaration. Certain terms used in this Declaration, the Bylaws, the Articles of Incorporation, and
Rules and Regulations promulgated from time-to-time, shall be defined as follows:

Section2.1  "Act” shall be defined as the New Mexico Condominium Act (New Mexico
Statutes Annotated 1978, 47-7A-1 to 47-7D-20), as amended from time-to-time.

Section2.2  "Agencies" shall be defined as and collectively refers to the Federal National
Mortgage Association ("FINMA™), the Government National Mortgage Association ("GNMA"), the
Federal Home Loan Mortgage Corporation ("FHLMC"), the Department of Housing and Urban
Development ("HUD"), the Veterans Administration ("VA"), and any other governmental or quasi-
governmental agency and any other public, quasi-public, or private entity which performs (or may
perform in the future} functions similar to those currently performed by such entities.

Section2.3  "Allocated Interest(s)" shall be defined, with respect to each Condominium
Unit, as the appurtenant undivided interest in the Common Elements, the Common Expense liability,
and votes in the Association, as the ownership percentage interest aliocated to said Condominium
Unit in accordance with this Declaration. The Allocated Interest of Each Unit, is shown on Exhibit
"B" attached to this Declaration and incorporated herein by this reference. The percentage owncr-
ship of each Unit and thus the Allocated Interest is based upon the square footage of heated floor
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space of the Unit divided by the heated floor space of all the Units in both Phase 1 and 2, which was
determined by the licensed project architect, which square footage may or may not be the exact
square footage of the Unit.

Section 2.4 "Articles of Incorporation” or "Articles" shall be defined as the Articles of
Incorporation of The Casitas at Morningstar Homeowners' Association, Inc. filed with the New
Mexico Public Regulations Commission, as amended from time-to-time.

Section2.5  "Annual Assessments" shall be annual assessments imposed on owners of
Units other than Units owned by the Declarant as authorized by the provisions of Article 10 hereof.

Section 2.6 "Assessment(s)" shall be defined to mean and include all assessments for
Common Expenses provided for in this Declaration.

Section 2.7 "Association" shall be defined as The Casitas at Momingstar Homeowners'
Association, Inc., a New Mexico nonprofit corporation, its successors and assigns.

Section 2.8 "Board of Directors" or "Board" shall be defined as the governing body re-
sponsible for management and operation of the Association as further described hereinafier and in
the Bylaws,

Section2.9  "Building" shall be defined as each building structure erected on the Property,
and "Buildings" shall refer to such buildings collectively.

Section2.10  "Bylaws" shall be defined as the Bylaws of The Casitas at Morningstar Home-
owners' Association, Inc.

Section 2.11 "Common Elements" shall be defined as all of the Property except the por-
tions thereof which constitute Units, and shall include, without limitation, all parts of the Buildings
or any facilities, improvements, and fixtures located within a Unit which are or may be necessary
or convenient to the support, existence, use, occupation, operation, maintenance, repair, or safety
of the Buildings or any part thereof or any other Unit therein. Without limiting the generality of the
foregoing, the following shall constitute Common Elements:

(a) all ofthe land, appurtenances, and beneficial easements which are part of the
Real Estate, including, without limitation, all access easements, utility easements and other case-
ments benefitting the Property;

(b) all foundations, columns, girders, beams, and supports of any Building;

(c) all deck areas, balconies, patios, fireplaces, doors and windows (subject to

reservation for individual Owner use as Limited Common Elements, as hereafter defined and pro-
vided);
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(d) the exterior walls of any Building, the main or bearing walls within any
Building, the main or bearing sub-flooring, and the roof of any Building;

(e}  the unfinished surfaces of the floors, ceilings, and perimeter walls of the
Units, as well as non-weight bearing walls and building structures within the Units;

63} all entrances, exits, vestibules, halls, corridors, lobbies, lounges, swimming
pool and related facilities, stairways and fire escapes, if any, not within any Unit;

(g)  all driveways and parking areas;

(h)  all other parts of the Propetty necessary in common use or convenient to its
existence, maintenance, and safety;

(I the roof decks;
G all landscaping;

(k)  equipment, piping, conduits, and installations used in connection with the
provision of sewer, water, electrical, and any other common utilities serving the Property; fixtures
and decorating in common areas; and any and all sprinkler, fire, alarm, and security system compo-
nents now or hereafter existing;

1y any other areas shown as “Common Elements”™ on the Plat; and

(m) those areas and things within the definition of “Common Elements’ as set
forth in the Act.

Section 2.12  "Commeon Expense(s)” shall be defined as the expenses incurred or antici-
pated to be incurred by the Association for the general benefit of all Units, including, but not limited
to (a) those expenses incurred for administration, management, maintenance, repair, atteration,
replacement, renovation, reconstruction, restoration, and operation of the Common Elements; (b)
expenses determined by the Association to be Common Expenses and which are lawfully assessed
against Owners; (c) expenses declared to be Common Expenses by the Act or any of the Project
Instruments; (d) reasonable reserves established for the payment of any of the foregoing; and (e)
lawful expenditures made by, or financial liabilities of, the Association as determined by the Board
of Directors. Common Expenses may include, without limitation, the cost of a master antenna
television system or cable or satellite television service or broadband or internet service obtained
pursuant to a2 bulk contract.

Section 2.13  “Declarant” shall mean and refer to Rog/Mill, LLC (“Rog/Mill”) and its suc-
cessor Morningstar Living, Inc.("Momingstar Living”) and Momingstar II, Inc. (“Morningstar {I"")
their successors and assigns as the terms "successors and assigns" are herein limited. A party shall
be deemed a “‘successor or assign” of Declarants only if specifically designated in an executed (by
both the assignors and assignee), written and duly recorded instrument as a successor or assign of
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Declarant under this Declaration and shall be deemed a successor or assign of Declarant under this
Declaration only as to the particular rights or interests of Declarant under this Declaration which are
specifically designated in the written instrument except that a party acquiring all or substantially all
of the right, title and interest of Declarant in the Property by foreclosure, judicial sale, bankruptcy
proceedings or by other similar involuntary transfer, shall automatically be deemed a successor and
assign of Morningstar Living and Momingstar 11, as Declarant under this Declaration. To the extent
that any such successor or assign assumes the liabilities and obligations of Declarant, Morningstar
Living and Momingstar IT shall be reieased from such assumed obligations and liabilities, to the
extent allowed by applicable law.

Section 2.14  “Declarant Control Period” shall be defined to mean the period of time com-
mencing on the date of recording of this Declaration and ending on the earlier of: (I} one hundred

eighty (180) days after conveyance of ninety percent (90%) of the Units to Owners other than Declar-

ant; (it) two (2) years after Declarant has ceased to offer Units for sale in the ordinary course of
business, or (iii) five (5) years after the date of recording of this Declaration.

Section 2.15  "Declarant Rights" shall mean and refer to those rights reserved to Declarant
pursuant to this Declaration, including, without limitation, the provisions of Article 7 and Article 20.

Section 2.16  "Declarant Rights Period" shall be defined to mean the period of time com-
mencing on the date of recording of this Declaration and ending on the earlier of: (I) the sale of all
of the Condominium Units within the Project to third-party purchasers; (ii) the date that is seven )]
years after the date of Declarant's recording of this Declaration; or (iii) the date that Declarant waives
all remaining Declarant Rights pursuant to an express written waiver executed and acknowledged by
Declarant and recorded in the Records.

Section 2.17  "Eligible Mortpagees" are those holders of First Mortgages secured by Units
in the Project who have requested notice of certain items as set forth in this Declaration.

Section 2,18  "Guest" shall be defined to mean any tenant of a Unit Owner, and any family
member, guest, or invitee of such Owner or of such tenant, provided that the Association Board
reserves the right to exclude from the Property any non-Owner as hereinafter provided.

Section 2.19  "Limited Common Elements" shall be defined as a portion of the Common
Elements reserved for the exclusive use of those entitled to occupy one (1) or more, but less than all,
Units, as more particularly set forth in this. Declaration.

Section 2.20  "Majority" shall be defined as those eligible votes, Owners, or other group as
the context may indicate totaling fifty one percent (51 %) or more of the total eligible number.

Section 2.21 "Managing Agent" shall be defined to mean any person or entity selected by
the Board to perform the management and operational functions of the Association, and so desig-
nated.




Section 2.22 "Mortgage” shall be defincd as any mortgage, deed to secure debt, deed of
trust, or other transfer or conveyance encumbering any Unit for the purpose of securing the perfor-
mance of an obligation. A "First Mortgage" shall be defined to mean and include a Mortgage on a
Unit which is duly recorded and has first and paramount priority under applicable law over all other
Mortgages or other liens encumbering said Unit.

Section2.23 "Mortgagee” shall be defined as the holder of any Mortgage, and "First Mort-
gagee " shall be defined as a holdér of any First Mortgage.

Section 2.24 "Occupant” shall be defined as any Person occupying all or any portion of a
Unit for any period of time, regardless of whether such Person is a tenant, the Owner of such prop-
erty, or a Guest of either. "Occupancy” shall be defined to mean the actual occupancy of any Unit
in a manner consistent with the normal usage and purposes of the Unit or the right to so occupy the
Unit, regardless of whether such right is ever exercised. It shall be presumed from the exercise of
rights of a landlord even though actual occupancy is by a tenant or licensee. The terms "occupy,”
"occupancy,” and "use" are synonymous for the purposes of this Declaration and any other Project
Instruments.

Section2.25 "Qwner" or "Unit Owner" shall be defined as each record title holder of a Unit
within the Project, but not including any Mortgagee.

Section2.26 "Parking Space” shall be defined generally as any parking space located on the
Property, as reconfigured by the Association from time to time. Parking Space shall be further de-
fined as “Assigned Parking Space” and “Covered Parking Space.” Assigned Parking Spaces are
those parking spaces assigned to an Owner, which will be assigned on purchase of a Unit except for
Owners purchasing Units with Attached Garages who will not have an Assigned Parking Space.
Covered Parking Space are the Parking Spaces initially built in the construction which will be as-
signed first to the initial Owners on a “first come first serve” basis. Unit Owners with Attached
Garages may not, based on available space, be eligible for either Assigned Parking Space or a Cov-
ered Parking Space.

Section 2.27 "Person" shall be defined as any individual, corporation, limited liability
company, firm, association, parinership, trust, or other legal entity.

Section 2.28 "Phase 1" is the initial construction and sale of the original 122 Units on the
real property described in the original filing of the condominium declaration more particularly set
out in this condominium declaration as Parcel 1 in Exhibit “A.”

Section 2.29 "Phase 2" is the second part of the construction of Units and which is the
construction and sale of 149Units on the real property described more particularly set out as Parcel
2 in Exhibit “A.” Declarant originally had an option to purchase an addition 9.3 acres of land adja-
cent to the Phase 1 property which Declarant has now built an additional 149 Units, all of which are
considered an addition part of the Property.
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Section 2.30  "Plat" shall be defined as that certain Plat for The Casitas at Morningstar
Condominiums filed in the Records which Plat is incorporated into this Declaration by reference and
made a part of this Declaration as legally specified in Exhibit “A” and the Units more particularly
shown in Exhibits “C” thru “F” herein, and which includes both Phase ) and Phase 2.

Section 2.31 "Project" shall be defined as The Casitas at Momingstar Condominiums cre-
ated by this Declaration, including any supplements or amendments to this Declaration. The Project
had two Phases, with Phase ] being the construction and sale of the original 122 units, and Phase 2
being the construction and sale of 149 additional Units of Phase 2.

Section 2.32  "Project Instruments” shall be defined as this Declaration and all exhibits to
this Declaration, as well as the Bylaws, the Articles of Incorporation, the Rules and Regulations of
the Association, and the Plats, all as may be supplemented or amended from time-to-time.

Section 2.33  "Property” shall be defined as the real property described on Exhibit “A.”

Section 2.34 "Records” shali be defined to mean the real property records of Dofia Ana
County, New Mexico, and any and all other official public records relating to the ownership, use, and
transfer of real estate located in Dofia Ana County, New Mexico.

Section2.35 "Reimbursement Assessment” shall be defined as set forth in Article 10 hereof.

Section 2.36  "Rules and Regulations" shall be defined to mean the content of any instru-
ment, however denominated, which is adopted and/or promulgated by the Association pursuant to
the Project Instruments or the Act and relating directly or indirectly to the operation and management
of the Property, the Project, or the affairs of the Association.

Section 2.37 "Separate Garage" Is the garages unattached to any Unit, and which is to be
sold to Unit Owners by separate deed. The Separate Garage will be subject to the provisions of this
Declaration and must be owned by Unit Owners only.

Section2.38 "Special Assessments" shall mean special assessments imposed on Units under
the provisions of Article 10 hereof.

Section 2.39 "Specific Assessments” shall mean specific assessments imposed on Units
under the provisions of Article 10 hereof.

Scction.2.40 "State" shall mean the State of New Mexico.

Section 2.41  "Unit" or "Condominiuvm Unit" shall be defined as that portion of the Project
intended for separate ownership and use and depicted as such on the Plats and shall include the
undivided ownership in the Common Elements assigned to the Unit by this Declaration. Notwith-
standing anything herein, no Common Elements or Limited Common Elements located within a Unit
as described herein shall be considered part of the Unit. For purposes of definition, the Unit or Con-
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dominium Unit shall also include a Garage Unit if the Unit Owrter has also purchased a Garage Unit
and the Attached Garage if a Unit includes an Attached Garage.

Section 2.42  "Unit Utilities" shall be defined as the clectricity, telephone, gas, cable and
any other utilities which may be used by each Unit. Currently, each Unit is designed with an electric
meter, or a gas meter or both to meter the electricity or gas consumed for each Unit. It will be the
responsibility of each Unit Owner to pay the utilities consumed by each Unit and the contrac-
tual obligations for telcphone and cable or other utilities made by the Unit Owner or occupant
and not the responsibility of the Declarant or the Association. The Unit Utilities used by each
Unit will not be part of the Common Expenses.

Section2.43  "Unattached Garage(s) " shall be definex as the Unattached Garages intended
to be sold to and owned by Unit Owners only. Such Unattached Garages are depicted as such on the
Plats. Such Unattached Garages will be taxed separately to the Unit Owner. The definition of
“Boundaries,” as specified in this Declaration will also include an Unattached Garage.

ARTICLE 3
LOCATION, PROPERTY DESCRIPTION AND PLAT

The Project subject to the Act and the Declaration which is located in the City of Las Cruces,
Doiia Ana County, New Mexico, the real property being more particularly described in Exhibit "A"
attached to this Declaration, which exhibit is specifically incorporated herein by this reference.
Additional information on the floor plans for each Unit, as well as the descriptions of the boundaries
of each Unit, are contained in the Plat, which documents are specifically incorporated herein by this
reference. The Declarant shall have the right to file additional plats from time-to-time as necessary
or appropriate to further describe the Project, Common Elements, Limited Common Elements, or
Units, or to comply with the Act. Further, the Declarant shall have the right to file additional plats
which modify or adjust a previously filed plat as deemed necessary and appropriate by Declarant.
The Plat is incorporated herein by reference as if the same were set forth in their entirety herein. The
Plat does include Phase 2 Property.

ARTICLE 4
UNITS AND BOUNDARIES

Sectiond4.1  Creation of Units.

(a) Phase 1 will be, and is hereby, divided into one hundred twenty-two (122)
separate Units, the Limited Common Elements, and the Common Elements and Phase 2 is divided
into one hundred forty-nine (149) separate Units for a total of two hundred seventy-one (271)Units.
The maximum number of Units which the Declarant reserves the right to create is two hundred
seventy-one Units. Each Unit consists of @ dwelling space and its appurtenant percentage of undi-
vided Allocated Interest in the Common Elemcnts as shown on Exhibit "B" attached to this Declara-
tion and incorporated herein by this reference. The percentage ownership of each Unit and thus the
Allocated Interest is based upon the square footage of heated floor space of the Unit divided by the
heated floor space of all the Units which was determined by the licensed project architect, which
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squarc footage may or may not be the exact square footage of the Unit, The square footage as so
determined, for purposes of computing the Allocated Interests shall be final and conclusive notwith-
standing the fact that any Owner may conclude that the square footage of any pamcular Unit is
different by some measure than that so determined.

(b)  Each Unit shall be conveycd as a separately designated and legaily described
freehold estate subject to the Act and the Project Instruments. The Units, and their locations in
relationship to other Units, Common Elements, and Limited Common Elements, are depicted on the
Plat. Each Unit includes that part of the structure which lies within the boundaries set forth in See-
tion 4.2.

Section4.2  Horizontal (Upper and Lower) Boundaries.

(a)  The horizontal boundaries of each Unit shall be the planes formed by the
unfinished interior surfaces of the floors and ceilings of the Unit.

(b) To the extent that any chutes, flues, fireplaces, ducts, conduits, wires, load
bearing walls, load bearing columns, or any other apparatus lies partially inside of the designated
boundaries ofa Unit, any portions thereof serving only that Unit shall be deemed a Limited Common
Element in favor of that Unit; all portions thereof serving more than one Unit shall be deemed a part
of the Limited Common Elements in favor of those Units; and all portions thereof serving all Units
or the Common Elements generally shall be deemed Common Elements.

(c) In interpreting any deeds and plat, the existing physical boundaries of a Unit
as originally constructed or of a Unit reconstructed in substantial accordance with the original pians
thereof shall be conclusively presumed to be its boundaries rather than the metes and bounds ex-
pressed in any deed or plat, regardless of settling or lateral movement of the building in which the
Unit is located, and regardless of minor variance between the boundaries shown on the Plat orin a
deed and those of the Unit. To the extent of any such discrepancy(ies) and variance(s), an appropri-
ate easement shall exist to prevent involuntary removal, correction, or injunction against use and
enjoyment.

Section 4.3  Vertical Boundaries. The parametrical or vertical boundaries of each Unit
shall be the planes formed by the unfinished interior surfaces of the exterior walls of the Unit, Entry
doors, exterior doors, and exterior glass surfaces, including, but not limited to, glass windows, glass
doors, or other exterior doors serving the Unit shall be included within the boundaries of the Unit.
Heating , air-conditioning systems serving a single Unit (including any part of such system located
outside the boundaries of the Unit), all duct work for heating and cooling systems and appliances and
plumbing fixtures within a Unit and serving only that Unit shall be part of the Unit for repair, mainte-
nance and replacement purposcs. Fireplaces in a Unit, all duct work for the fireplace and gas lines
servicing the fireplace shall also be part of the Unit for repair, maintenance and replacement pur-
poses. Exterior door frames and window frames shall be deemed a part of the Common Elements.

Section4.4  Description of a Condominium Unit. Any instrument affecting a Condomin-
ium Unit and/or an Unattached Garage may legally describe it by the identifying number shown on
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the Plat. This identifying number for a Condominium Unit or Unattached Garage in the Project is
the number on the Plat identifying the individual space which is part of that Condominium Unit and
Unattached Garage. A legal description of a Condominium Unit or an Unattached Garage in the
Project may be in the following form:

Unit , The Casitas at Morningstar Condominiums, in accordance with and sub-

ject to the Condominium Declaration for The Casitas at Morningstar Condominiums

recorded on : , 2007, Book ___ , Pages through
, in the Office of the County Clerk of Defia Ana County, New Mexico;

Any conveyance or other instrument affecting title to a Condominium Unit, an Unattached Garage
or any part thereof describing the Condominium Unit or the Unattached Garage in the Project in
substantially the foregoing form or otherwise effectively describing the Condominium Unit or Unat-
tached Garage shall be deemed to include and describe the entire Condominium Unit or Unattached
Garage including the appurtenant Allocated Interest and all of the rights, easements, obligations,
limitations, encumbrances, covenants, conditions and restrictions benefitting or burdening the Condo-
minium Unit or Unattached Garage under the terms of this Declaration.

Section4.5  Duration of Condominium Ownership. The condominium ownership of the
Project created under this Declaration shall continue until this Declaration is terminated or revoked
as herein provided.

Section4.6  Owmership Includes Appurtenances. The ownership of each Unit shall include,
and there shall pass with each Unit as appurtenances thereto whether or not separately described in
the conveyance thereof, the Allocated Interest attributable to such Unit, together with membership
in the Association and an undivided interest in the funds and assets held by the Association. Every
portion of a Unit and afl Limited Common Elements contributing to the support of an abutting Unit
shall be burdened with an easement of support for the benefit of such abutting Unit.

Section 4.7 Property Taxation. All taxes, assessments, and other charges of the State or
of any governmental subdivision or of any special improvement district or of any other taxing or
assessing authority shall be assessed against and collected on each Condominium Unit and each
Unattached Garage separately and not on the Buildings or Project as a whole and each Condominium
Unit and each Unattached Garage shall be carried on the tax books as a separate and distinct Unit.
For the purposes of valuation for assessment, the valuation of the Common Elements shall be appor-
tioned among the Condominium Units in proportion to the Allocated Interests appurtenant to and part
of the Condominium Units. The Association shall deliver to the assessor of the applicable jurisdic-
tien, a written notice as may be required by the Act or other applicable statutes, setting forth descrip-
tions of the Condominium Units and Unattached Garages and shall furnish all necessary information
with respect to such apportionment of valuation of Commeon Elements for assessments. The lien for
taxes assessed to any Condominium Unit or Unattached Garage shall be confined to that Condomin-
ium Unit or Unattached Garage. No forfeiture or sale of any Condominium Unit and if applicable
the Unattached Garage for delinquent taxes, assessments or other governmenta} charges shatl divest
or in any way affect the title to any other Condominium Unit. Unattached Garages may be taxed
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separately, The provisions of this Article 4 shall also be applicable to Garage Units that are consid-
ered part of a Condominium Unit.

Section4.8  Mechanic's Liens. No labor performed or materials furnished for use in con-
nection with any Condominium Unit with the consent or at the request of the Owner thereof or his
agent, contractor or subcontractor, shall create any right to file a statement of mechanic's lien against
either the Condominium Unit of any other Owner not expressly consenting to or requesting such
labor or materials or against any interest in the Common Elements, therein appurtenant to the Condo-
minium Unit of the Owner for whom such labor shall have been performed and such materials shall
have becn furnished. Each Owner shall indemnify and hold harmless each of the other Owners from
and against liability or loss arising from the claim of any lien against any Condominium Unit, or any
part thereof, of any Owner for labor performed or for materials furnished in work on the first Owner's
Condominium Unit. At the written request of any Owner the Association shall enforce such indem-
nity by collecting from the Owner of the Condominium Unit on which the labor was performed or
materials furnished the amount necessary to discharge any such lien, including all costs incidental
thereto, including attorney's fees. If not promptly paid, the Association may collect the same in the
manner provided herein for collection of assessments.

ARTICLE 5
COMMON ELEMENTS

Section 5.1 Definition of Common Elements. The Common Elements consist of al! por-
tions of the Project not located within the boundaries, or considered a part, of 2 Unit. Ownership of
the Common Elements shall be by the Unit Owners as tenants-in-common. The Allocated Interest
attributable to each Unit shall be as set forth in Exhibit "B".

Section 5.2 Alteration of Percentage: No Separation of Interest. Other than the Allocated
Interest being adjusted as a result of Phase 2which is incorporated as specified herein, the Allocated
Interests may otherwise be altered only by the consent of all Owners and Mortgagees (or such lesser
number of Owners and Mortgagees as may hereafter be prescribed by the Act) expressed in a duly
recorded amendment to this Declaration. The Allocated Interest of each Owner is appurtenant to the
Unit owned by the Owner and may not be separated from the Unit to which it appertains and such
appurtenance shall be deemed to be conveyed or encumbered or to otherwise pass with the Unit
whether or not expressly mentioned or described in a conveyance or other instrument describing the
Unit.

Section5.3  No Partition: Appurtenant Use of Common Elements. The Common Elements
shall remain undivided, and no Owner or any other Person shall have the right to bring any action for
partition or division of the whole or any part thereof except as provided in the Act. Except as pro-
vided for Limited Common Elements or as otherwise provided herein, each Owner and the Associa-
tion may use the Commen Elements for the purpeses for which they are intended, but no use shall
enter or encroach upon the lawful rights of the other Owners. Each Owner and Occupant shall have
aright and easement of use and enjoyment in and to the Common Elements (including the right of
access, ingress and egress to and from the Unit over those portions of the Project designated for such
purpose), and such casement shall be appurtenant to and shall pass with the title to such Unit, sub ject
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to the rights of the Unit Owners to the exclusive use of the Limited Common Elements assigned to
their respective Units and to the right of the Association to control the use and enjoyment of the
Common Elements as provided by the terms of this Declaration. Every portion of & Unit and all
Limited Common Elements contributing to the support of an abutting Unit shall be burdened with
an easement of support for the benefit of such abutting Unit,

ARTICLE 6
LIMITED COMMON ELEMENTS

Section 6.1  Designation. The Limited Common Elements and the Unit(s) or Owner to
which they are assigned, licensed, or owned by are:

(a) to the extent that a deck, piazza, patio, porch, or balcony, together with any
enclosure of such elements, serving a Unit is not within the boundaries of the Unit, the deck, piazza,
patio, porch, or balcony which is appurtenant to a Unit is assigned as Limited Common Element to
the Unit having direct access to such deck, piazza, patio, porch, or balcony;

{b) the doorsteps or stoops leading as access to a deck, patio, porch, or balcony
are assigned as Limited Common Elements to the Unit to which the deck, patio, porch, or balcony
is assigned;

(c) the portion of the Common Elements on which there is located any portion of
the mechanical, electrical or heating system exclusively serving a particular Unit or Units is assigned
as Limited Common Element to the Unit or Units so served;

(d) any gas or electric meter which serves only one Unit is assigned as a Limited
Common Element to the Unit so served; and

(e each Unit is assigned one (1) mailbox which will be located in a mailbox area
of the Project.

ARTICLE 7
DECLARANT AND OWNER RIGHTS

Section7.1  Rightto Combine, Subdivide, and Redesignate Units/Creation of Units, Com-
mon Elements, and Limited Common Elements.

(a) Declarant Rights,

(1} Combination and Subdivision. Declarant hereby reserves the right to:
(A) physically combine the total area or space of one Unit with the total area or space of one
or more adjacent Units (whether adjacent horizontally or vertically); (B} physically combine
a part of or combination of parts of the area or space of one or more Units with a part o or
combination of parts of the area or space within one or more adjacent Units (whether adjacent
horizontally or vertically); (C) physically subdivide one or more Units into two or more
Units; and (D) redesignate and reallocate Limited Commeon Elements in connection with any
combination or subdivision of any Units). Declarant shall not exercise its rights pursuant to
this Section 7.1 (a}(1) unless it is the Owner of or has the consent of all Owners of the Units)
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to be subdivided or combined, nor shall Declarant exercise such rights without the written
consent of any First Mortgagee having an interest in said Unit or Units. Any such combina-
tion or subdivision shall result in a corresponding reallocation of the Allocated Interest for
the affected Units, provided that the Allocated Interests of all other Units shall remain
unchanged. :

2 Create and Convert Commeon Elements.

()] Declarant reserves the right to convert any Units owned by it
into Common Elements or Limited Common Elements. Declarant further reserves
the right to relocate the boundaries of any or all of the Units located on the Property
to the extent Declarant owns any of such Units to incorporate any portion or all of the
Common Elements or Limited Commeon Elements located adjacent thereto as part of
such Units. If Declarant so relocates the boundaries of any such Unit, it may desig-
nate, as additional Limited Common Elements appurtenant to such Unit, any walls,
floors, or other structural separations that formerly constituted the Unit boundary, or
any space that would be occupied by such structural separations but for the relocation
of the Unit boundary. If Declarant converts any Units to Common Elements or Lim-
ited Common Elements pursuant to this Section, the Allocated Interest appurtenant
to the remaining Units shall be reallocated proportionally in accordance with their
respective percentages as set forth in Exhibit "B," and an appropriate amendment
thereto and to the Plat shall be prepared by Declarant and recorded in the Records.

(i)  Except for the "Stairways", "Hallways", and "Lobby", Declar-
ant further reserves the right to convert any Common Elements or Limited Comumon
Elements into Units. If Declarant converts any Common Elements or Limited Com-
mon Elements to Units pursuant to this Section, the Allocated Interest appurtenant to
all Units shall be reallocated proportionately in accordance with the formula utilized
to establish the initial Allocated Interests, and an appropriate amendment to the Plat
shall be prepared by Declarant and recorded in the Records. Any conversion of Com-
mon Elements and/or Limited Common Elements to Units shall require the consent
of any Unit Owner and First Mortgagee whose Unit is affected.

3) Condominium Plat Supplements and Other Procedures. [f Declarant
exercises Phase 2, one or more of its rights as set forth above, or any other Development
Right which affects the Plat after the Plat has been recorded, it shall cause a supplemental or -
amended Plat or other appropriate document to be recorded in the Records reflecting the
same, and shall record an amendment, if necessary, to Exhibit "B" reflecting the same. Upon
any physical combining of Units, the resulting Unit shall be allocated to the Allocated Interest
appurtenant to the Units so combined. Upon any such physical combining of Units to create
a single Unit, the Owner of such combined Unit shall be responsible for the assessments for
Common Expenses allocable to the Units so combined, as determined pursuant to Section 4.1.
Declarant reserves the right to designate, as additional Limited Common Elements appurte-
nant to such combined Unit, any walls, floors, or other physical separations between the Units
so combined, or any space which would be occupied by such physical separations but for the
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combination of such Units; provided, however, that such walls, floors, or other physical
separations or such space shall automatically become Common Elements if the combined
Units become subject to separate ownership in the future. Upon any subdivision of anyone
or more Units to create additional Units, the resulting Units shall be allocated the Allocated
Interest of the Units so subdivided, which undivided interests shall be allocated between or
among such Units by Declarant in accordance with the formula utilized to determine the
initial Allocated Interests, and such determination shall be final and conclusive.

(G))] Reservation of Rights for Sales and Models. The Declarant hereby
reserves, for the benefit of Declarant, its successors and assigns, a temporary nonexclusive
easement over, across, and under the Common Elements for the maintenance of sales and
leasing offices, signs, and the reasonable use of the Common Elements for sales, leasing,
marketing, and construction purposes, including, without limitation, access, ingress and
egress across, over and under the Common Elements for the purpose of further improving the
Property or the Project for purposes of marketing, leasing, and sales, so long as Declarant
owns any Unit primarily for the purpose of sale or lease. The Declarant further reserves, for
the benefit of Declarant, its successors and assigns as Declarant, the right to use any unsold
Unit as a "model unit” for purposes of marketing, leasing, and sales, so long as Declarant
owns any Unit primarily for the purpose of sale or lease.

(5)  Expiration of Reserved Rights. The reserved rights of Declarant set
forth in this Section 7.1(a) shall terminate upon the expiration of the Declarant Rights Period.
Declarant states that: (I) its rights under this Section 7.1 ( a) or under any other provision of
this Declaration may be exercised with respect to the Common Elements, Limited Common
Elements, or various Units at different times; (ii) no assurances are made as to the boundaries
of the Units, Common Elements, or Limited Common Elements that may be subject to
Declarant's rights under this Section 7.1(a), or under any other provision of this Declaration,
or as to the order in which Common Elements, Limited Common Elements, or Units, if any,
may be subjected to such rights; and (iii) if Declarant exercises any rights as to any Units
pursuant to Section 7.1 ( a) or under any other provision of this Declaration, such rights may,
but need not, be exercised as to all or any other portion of the Property.

(b) Unit Owner Rights. Each Owner of a Unit shall have the right to combine two
or more adjacent Units (whether adjacent horizontally or vertically), or to divide two or more Units
which have previously been divided or combined, as the case may be, by Declarant in accordance
with Section 7.1(a), or by an Owner in accordance with this Section 7.1(b). Except as provided in
the foregoing sentence, there may be no other division or combination of Units or relocation of
boundaries of adjacent Units by Owners. A proposed combination or division of Units by an Owner
shall require the consent of the Association and, if during the Declarant Rights Period, by Declarant,
and shall be accomplished in accordance with the procedures set forth by the Board. The exercise
of the rights granted in this Section 7.1(b) shall be subject to the prior written consent of each Mort-
gagee having an interest in any such combined or divided Unit(s). If Units are combined, the applica-
ble Allocated Interests appurtenant to the combined Unit shalt be the sum of the previous Allocated
Interests in the Units that were combined. Any previousty combined Units that are later divided shall
have the Allocated Interests which they had prior to the previous combination.
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ARTICLE &
ASSOCIATION MEMBERSHIP AND ALLOCATIONS

Section8.1  Membership. All Owners, by virtue of their ownership of an interest in a Unit,
excluding Persons holding such interest under a Mortgage, are members of the Association and,
except as otherwise provided herein or in the Bylaws, shall be entitled to vote on all matters upon
which members of the Association are entitled to vote pursuant to this Declaration and the Act and
in accordance with the Bylaws, subject to the provisions of Section 8.4. Each Owner is obligated to
comply with the Articles, Declaration, Bylaws, and the Rules and Regulations. Membership in the
Association shall not be transferred, pledged or alienated in any way, except upon the sale of the Unit
to which it is appurtenant, and then only to the purchaser of such Unit. Any attempt to make a pro-
hibited transfer is void. If the Owner of any Unit should fail or refuse to transfer the membership
registered in his name to the purchaser of his Unit the Association shall have the right to record the
transfer upon its books and other records to effectuate such Membership change.

Section8.2  Votes. Subject to the provisions of the Project Instruments, including, without
limitation, Section 8.4, each Owner shall be entitled to cast one (1) weighted vote for each Unit in
which such Owner holds the interest required for membership, which vote shall be appurtenant to
such Unit. Each vote shall be weighted in accordance with the Allocated Interests. Nao votes may
be split; each Owner must vote his or her entire weighted vote on each matter to be voted on by the
Owners. If Owners of a Unit cannot agree on how the vote for that Unit is 10 be cast, that vote will
not be cast or counted for any purpose other than the calculation of the total votes for the entire
Project. The total votes for the entire Project shall equal two hundred seventy one (271 votes) at all
times.

Section 8.3  Allocation of Liability for Common Expenses. Except as otherwise provided
herein, each Unit is hereby allocated liability for Common Expenses apportioned in accordance with
the Allocated Interests.

(a) Except as provided below, or elsewhere in the Act or Project Instruments, the
amount of all Common Expenses shall be assessed against all the Units in accordance with the alloca-
tion of liability for Common Expenses described above.

{1 The Board of Directors shall have the power to assess specifically pursuant
to this Section as in its discretion it deems appropriate. Failure of the Board of Directors to exercise
its authority under this Section shall not be grounds for any action against the Association or the
Board of Directors and shall not constitute a waiver of the right to exercise authority under this
Section in the future with respect to any expenses, including an expense for which the Board of
Directors has not previously exercised its authority under this Section.

(1) AnyCommon Expenses benefitting less than all ofthe Units or signifi-
cantly disproportionately benefitting all Units may be specificatly assessed equitably among
all of the Units which are benefitted according to the benefit received, as determined in the
sole discretion of the Board of Directors.
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@ Any Common Expenses occasioned by the conduct of less than all of
those entitled to occupy all of the Units or by the Occupant( s), licensees, or invitees of any
such Unit or Units may be specificaily assessed against such Unit or Units. For purposes of
subsection (b) of this Section, nonuser shall constitute a benefit to less than all Units or a
significantly disproportionate benefit among all Units only when such nonuser results in an
identifiable, calculable reduction in cost to the Association.

Section 8.4 Election of Board During Declarant Control Period. Notwithstanding any
contrary provision hereof, during the Declarant Control Period, the Board shall be elected as follows:

(@  Until the date which is sixty (60) days after conveyance of eighty percent
(80%) of the Units to Owners other than Declarant, all of the members of the Board shall be ap-
pointed by Declarant, in Declarant's sole discretion, and such members need not be Owners; and

(b) From and after the date which is sixty (60} days after conveyance of fifty
percent (50%) of the Units to Owners other than Declarant, at least one member and not less than
twenty-five percent (25%) of the members of the Board shall be appointed by the Declarant from
among the Owners. No member so appointed shall be an affiliate of the Declarant if such persons
are available.

Declarant may voluntarily surrender the right to appoint and remove officers and members of the
Board before termination of the Declarant Control Period, but in that event Declarant may require,
for the duration of the Declarant Control Period, that specified actions of the Association or Board,
be approved by the Declarant before they become effective

ARTICLE $
ASSOCIATION RIGHTS AND RESTRICTIONS

The Association shall have all of the rights set forth in this article in addition to, and not in
limitation of, all other rights it may have pursuant to the laws of the State, this Declaration, and the
Project Instruments.

Section 9.1 Right of Entry. The Association shall have the right to enter into Units for
maintenance, emergency, security, or safety purposes, which right may be exercised by the Board
of Directors, officers, agents, employees, managers, and all police officers, fire personnel, ambulance
personnel, and similar emergency personnel in the performance of their respective duties. Except
in an emergency situation, entry shall be only during reasonable hours and after reasonable notice
to the Owner or Occupant of the Unit.

Section 9.2 Rules and Regulations. The Association shall have the continuing right to
make and to enforce reasonable rules and regulations governing the use of the Project, including the

Units, Limited Common Elements, and Common Elements.

Section9.3  Right of Enforcement. The Association shall have the right to enforce use
restrictions, provisions of the Declaration and Bylaws, and rules and regulations by the imposition
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of reasonable monetary fines and suspension of use and voting privileges. These powers, however,
shall not be construed as limiting any other legal means of enforcing the use restrictions or rules and
regulations of the Association. Any fines imposed in accordance with this Section 9.3 shall be con-
sidered an assessment against the Unit and may be collected in the manner provided for collection
of other assessments. '

Section 9.4  Permits, Licenses, Easements, etc. The Association shall have the right to
grant pcrmits, licenses, utility easements, and other easements over, through, and under the Common
Elements without a vote of the Owners. Owners are subject to the terms of any exclusive or other
arrangement entered into by the Association with regard to the grant of a permit, license, utility
easement, or other easement to any third party.

Section9.5  Right of Maintenance. The Association shall have theright to control, manage,
operate, maintain, improve, and replace all portions of the Project for which the Association is as-
signed maintenance responsibility under this Declaration or applicable law.

Section9.6  Property Rights. The Association shall have the right to acquire, hold, encum-
ber, and dispose of tangible and intangible personal property and rea) property.

Section9.7  Casualty Loss. The Association shall have the right to deal with any insurance
carrier and/or any governmental or quasi-governmental entity, as the case may be, in the event of
damage or destruction as a result of casualty loss, or threatened or actual condemnation, or exercise
of rights of eminent domain, in accordance with the provisions of this Declaration and applicable law.

Section9.8  Governmental Entities. The Association shall have the right to represent the
Owners in dealing with governmental entities.

Section 9.9 Master Owners' Association. The Assoctation shall have the exclusive right
to represent the Property with respect to any matters pertaining to any master association of which
the Property is a part.

Section 9.10  Common Elements. The Association shall have the right to close temporarily
any portion of the Common Elements for emergency, security, or safety purposes, or for any such
other reasonable purpose as determined in the sole discretion of the Board, with no prior notice of
such closing to the Owners, for a period not to exceed one (1) year. Furthermore, the Association
shall have the right to permanently close any portion of the Common Elements (excluding Limited
Common Elements) upon thirty (30) days prior notice to all Owners. Any portion of the Common
Elements which has been permanently closed may be reopened by action of the Board or by the vote
of Owners holding a majority of the votes cast at a duly called special or annual meeting.

ARTICLE 10
ASSESSMENTS

Section 10.1 Purpose of Assessment. The Association shall have the power to levy assess-
ments as provided herein and in the Act. The assessments for Common Expenses provided for herein
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shall bc used for the general purposes of promoting the health, safety, welfare, common benefit, and
enjoyment of the Owners and Occupants of Units in the Project as may be more specifically autho-
rized from time-to-time by the Board of Directors.

Section 10.2  Creation of the Lien and Personal Obligation For Assessments, Each Owner
of any Unit, by acceptance of a deed therefor, whether or not it shall be so expressed in such deed,
is deemed to covenant and agree to pay to the Association: (1) annual assessments or charges ("An-
nual Assessments"); (ii) special assessments ("Special Assessments”); (iii) specific assessments
("Specific Assessments"); and (iv) an assessment upon the sale of a Unit ("Assessment Reserve
Payment”) all as herein provided. All such assessments, together with late charges, interest, costs,
and reasonable attorney’s fees actually incurred shall be a charge on the Unit and shall be a continu-
ing lien upon the Unit against which each assessment is made. Such lien shall be superiorto all other
liens, except (a) the liens of all taxes, bonds, assessments, and other levies which by law would be
superior, and (b) the lien or charge of any First Mortgage made in good faith and for value (except
those accruing after the First Mortgagee forecloses or takes a conveyance in lieu of foreclosure).
Such lien, when detinquent, may be enforced by suit, judgment, and/or foreclosure in the same man-
ner as Mortgages are foreclosed under the laws of the State. Such amounts shall also be the personal
obligation of each Person who was the Owner of such Unit at the time when the assessment fel] due
and may be collected in the same manner as other debts or liens are collected under the laws of the
State. Each Owner and each successor-in-title to the Unit shall be jointly and severally liable for all
assessments and charges due and payable at the time of any conveyance. Assessments shall be paid
n such manner and on such dates as may be fixed by the Board of Directors; unless otherwise pro-
vided, the Annual Assessments shall be paid in equal monthly installments due on the first day of
cach calendar month. No Owner may be exempt from liability for or otherwise withholding payment
of assessments for any reason whatsoever, including, but not limited to, nonuser of the Common
Elements; the Association's failure to perform its obligations reguired or purportedly reguired under
this Declaration or applicable law; or inconvenience, discomfort, or purported or actual consequential
damages arising from the Association's performance of its duties or deficiency therein,

Section 10.3  Notice to Lien Holders. A copy of the notice of delinquency shall be mailed
certified mail ot registered mail, return receipt requested, to holders of recorded liens, and to persons
who have recorded requests for notice with the Association. Notice shall be mailed to the name and
address as appears on the request for notice and on the recorded liens.

Section 10.4 Lien/Security Interest. A lien under this Article 10 is prior to all other liens
and encumbrances on the Unit except:

(a) Liens and encumbrances recorded before the recordation of the Declaration;

(b)  Licns for real estate taxes and other governmental assessments or charges
against the Unit;

(c) Other than as provided in Section 10.4(c)(1) below, a First Mortgage on the
Unit recorded before the date on which the assessment sought to be enforced became delinquent.
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(1)  Notwithstanding the provisions of Section 10.4©) above, the lien of
the Association shall be prior to all First Mortgage liens to the extent of six (6) months of
regular Common Expense assessments.

This Section10.4 does not affect the priority of mechanics' or materialmen's liens, or the priority of
liens for other assessments made by the Association. Recording of the Declaration constitutes record
notice and perfection of the lien. No further recordation of any claim of lien for assessment under
this Section 10.4 is required, except that a notice of delinquent assessment must be recorded before
commencement of foreclosure.

Scction 10.5  Subordination of the Lien to First Mortgage. Except as provided in Section
10.4(c)(1), the lien of the assessments provided for herein shall be subordinate to the lien upon any
Unit of a First Mortgage recorded prior to the date that the assessment sought to be enforced becomes
delinquent. Sale or transfer of any Condominium Unit shall not affect the assessment lien. However,
the sale or transfer of any Condominium Unit pursuant to judicial or nonjudicial foreclosure of a First
Mortgage or any conveyance in lieu thereof shall, except pursuant to Section 10.4(c)(1), extinguish
the lien of such assessments as to payments which became due prior to such sale or transfer. No sale
or transfer shall relieve such Condominium Unit from lien rights for any assessments thereafter
becoming due. Where the holder of a recorded First Mortgage or other purchaser of a Condominium
Unit obtains title to the same as a result of foreclosure or conveyance in lieu, such acquirer of title,
his successors and assigns, shall not, except pursuant to Section 10.4(c)(1), be Liable for Allocated
Interest of the Common Expenses or assessments by the Association chargeabie to such Condomin-
fum Unit which became due prior to the acquisition of title to such Condominium Unit by such
acquirer. Such unpaid Allocated Interest of Common Expenses or assessments shall be deemed to
be Common Expenses collectible from all of the Condominium Units including such acquirer, his
successors and assigns.

Section 10.6  Delinquent Assessments. All assessments and related charges not paid on or
before the due date shall be delinquent, and the Owner shal! be in default.

{(a) If any monthly installment of Annual Assessments or any part thereof or any
other charge is not paid in full within five (5) days of when due, a late charge equal to the greater of
ten dollars (§10.00) or ten percent (10%) of the amount not paid, or such higher amounts as may be
permitted or authorized by the Act, may be imposed without further notice or warning to the delin-
quent Owner, and interest at the highest rate as permitted by the Act or other applicable law and
adopted by resolution of the Board of Ditectors shall accrue from the duc date.

(b)  If part payment of assessments and related charges is made, the amount re-
ceived shall be applied in the following order, and no restrictive language on any check or draft shall
be effective to change the order of application:

(1) respectively, to any unpaid late charges, interest charges, and Specific
Assessments (including, but not limited to, fines) in the order of their coming due;

1%

254




(2)  to costs of collection, including reasonable attorney's fees actually
incurred by the Association;

(3)  to any unpaid installments of the Annual Assessment or Special As-
sessments in the order of their coming due; and

(4)  any other amounts due and owing,

(©) I assessments, fines, or other charges or any part thereof due from an Owner
are not pard when due, a notice of delinquency may be given to that Owner stating that if the assess-
ment, fine, or charge remains delinquent for more than ten (10) days from the date of the notice of
delinquency, the Board of Directors may accelerate and declare immediately duc all of that Owner's
unpaid installments of the Annual Assessment, any Special Assessments, and any Specific Assess-
ments. Ifan Owner fails to pay ail assessments and related charges currentlty due within ten (10) days
of the date of the notice of delinquency, the Board of Directors may then accelerate and declare
immediately due all installments of the Annual Assessment, any Special Assessments, and any Spe-
cific Assessments without any further notice being given to the delinquent Owner. Upon accelera-
tion, that Owner shall thereby lose the privilege of paying the Annual Assessment in monthly install-
ments for that fiscal year.

(d)  Ifassessments and other charges or any part thereof remain unpaid more than
thirty (30) days after the assessment payments first become delinquent, the Association, acting
through the Board of Directors, may institute suit to cotlect all amounts due pursuant to the provi-
sions of the Declaration, the Bylaws, the Act and the law of the State, and may suspend the Qwner's
and/or Occupant's right to vote and/or to use the Common Elements; provided, however, that the
Board of Directors may not limit ingress or egress to or from the Unit or disconnect utilities or other
essential services to the Unit.

Section 10.7 Computation of Operating Budget and Annual Assessment. The Board has
the obligation and duty, prior to the beginning of each fiscal year, to prepare a budget covering the
estimated costs of operating the Project during the coming year. The Board shall cause the budget
and notice of the assessments to be levied against each Unit for the following year to be delivered
to each member at least thirty (30) days prior to the end of the Association’s fiscal year. The Armual
Assessment for each Unit shall be equal to the amount of the budget approved by the Board multi-
plied by the percentage of ownership in the Common Elements owned by each Unit. The budget and
the Annual Assessment shall become effective unless disapproved at a duly called and constituted
meeting of the Association by a vote of at least fifty-one percent (51%) of the total eligible voting
power of the Association; provided, however, if a quorum is not obtained at the such meeting, the
budget shall become effective even though a vote to disapprove the budget could not be called at the
meeting. During the Declarant Control Period, Declarant shall have the option, but shall not be
required to, loan funds to the Association to make up any deficits in the budget and shall have the
option of charging interest on all funds advanced to the Association used to fund such deficits.
Notwithstanding the foregoing, in the event that the membership disapproves the proposed budget
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or the Board fails for any reason so to determine the budget for the succeeding year, then and until
such time as a budget shall have been determined as provided herein, the budget in effect for the
current year shall continue for the succeeding year. In such case, the Board may propose a new
budget at any time during the year at a special meeting of the Association. The proposed budget and
Annual Assessment shall be delivered to the members at least thirty (30) days prior to the proposed
effective date thereof and at least seven (7) days prior to the special meeting. The approval procedure
set forth above for budgets considered at annual meetings shall also apply to budgets considered at
special meetings, '

Section 10.8  Special Assessments. In addition to the Annual Assessment provided for in
Section 10.2 above, the Board of Directors may, at any time, and in addition to any other rights it
may have, levy a special assessment against all Owners as, in its discretion, it shall deem appropriate.
Notice of any such special assessment shall be sent to all Owners prior to becoming effective. Not-
withstanding the above, for so long as the Declarant owns any portion of the Project, all Special
Assessments must be consented to by the Declarant prior to becoming effective.

Section 10.9 Specific Assessments. The Board shall have the power to assess specific
expenses of the Association against Units (a) receiving benefits, items, or services not provided to
all Units within the Project that are incurred upon request of the Owner of a Unit for specific items
ot services relating to the Unit or (b) that are incurred as a consequence of the conduct of less than
all Owners, their licensees, invitees, or guests. The Association may also levy or specifically assess
any Unit to reimburse the Association for costs incurred in bringing the Unit into compliance with
the provisions of the Declaration, any applicable Supplemental Declaration, the Articles, the Bylaws,
and rules and regulations, provided the Board gives prior notice to the Unit Owner and an opportunity
for a hearing.

Section 10.10 Assessment Reserves. Upon each sale of a Unit, the purchaser shall deposit
at closing with the Association an amount determined by the Association, which sum shall not exceed
two times the amount of the monthly Common Expense assessment then allocable to such Unit. Such
sum shall be non-refundable and shall be held, with or without interest, by the Association or Manag-
ing Agent in a segregated account as a reserve for working capital, and may be used for such pur-
poses as the Association or the Board deems necessary or appropriate, except as restricted by the
provisions of Section 10.12 hereof. Such payment shall not be considered an advance payment of
regular assessments nor shall it relieve an Owner from making the regular monthly payment of other
assessments as the same come due. For the purpose of this Section 10.10, "sale" means the convey-
ance of an ownership interest of more than 51 % of ownership, coupled with a present possessory
interest, excluding any such transfers between and among Persons already having some ownership
and possessory interest in a common Unit. Lien and coliection rights relating to Assessment Re-
serves payments shall be the same as for other assessments.

Section 10.11 Capital Budget and Contribution. The Board shall annually prepare a capital
budget which shall take into account the number and nature of replaceable assets, the expected life
of each asset, the expected repair or replacement cost, and available reserves. The Board shall set
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the required capital contribution, if any, in an amount sufficient to permit meeting the projected
capital needs of the Association, as shown on the capital budget. The capital contribution required,
if any, shall be fixed by the Board and included within the budget and assessment as provided in
Section 10.4 of this Article. A copy of the capital budget shall be distributed to each member in the
same manner as the operating budget. '

Section 10.12 Date of Commencemnent of Assessments. The obligation to pay assessments
shall commence as to a Unit on the date on which the assessment is made by the Association. The
first Annual Assessment levied on each Unit shall be prorated on a per diem basis and adjusted
according to the number of days and months remaining in the fiscal year at the time assessments
commence on the Unit

Section 10.13 Statement of Account. Any Owner, Eligible Mortgagee, or a Person having
executed a contract for the purchase of a Unit, or a lender considering a loan to be secured by a Unit,
shall be entitled, upon written request, to a statement from the Association setting forth the amount
of assessments due and unpaid, including any late charges, interest, fines, or other charges against
a Unit. The Association shall respond in writing within ten (10) days of receipt of the request for a
statement; provided, however, the Association may require the payment of a reasonable fee as a
prerequisite to the issuance of such a statement. Such written statement shall be binding on the
Association as to the amount of assessments due on the Unit as of the date specified therein.

Section 10.14 Surplus Funds and Common Profits. Common profits from whatever source
shall be applied to the payment of Common Expenses. Any surplus funds remaining after the appli-
cation of such common profits to the payment of Common Expenses shall, at the option of the Board
of Directors, be distributed to the Owners, credited to the next assessment chargeable to the Owners
in proportion to the liability for Common Expenses attributable to each Unit, or added to the Associa-
tion's reserve account.

Section 10.15 Assessment for Unit Utilities. Each Unit Owner is responsible to timely pay
the Unit Utilities of their Unit. The Association or the Declarant is not responsible for payment of
Unit Utilities. Thus, Assessment will not be allocated as a Common Expense and the Unit Utilities
of each particular Unit will be the sole responsibility of the each Unit Owner.

ARTICLE 11
INSURANCE

Section 11.1 Insurance. The Association shall obtain and maintain at all times, as a

- Common Expense, insurance as required by law and as required herein. All such insurance coverage

shall be written in the name of the Association as trustee for itself, each of the Owners, and the

Mortgagees of Owners, if any. It shall be the duty of the Board of Directors at least every threc (3)

years to conduct an insurance review to determine if the policy in force is adequate to meet the needs

of the Association. Such insurance shall run to the benefit of the Association, the respective Unit
Owners, and their respective Mortgagecs, as their interests may appear.
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{(a) The Association may elect at its sole discretion to obtain an insurance policy
that covers any of the following types of property contained within a Unit, regardless of ownership:

n fixtures, improvements, and alterations that are part of the Buildings
or structure; and :

(2)  appliances which become fixtures, including built-in refrjgerating,
ventilating, cooking, dishwashing, laundering, security, or housekeeping appliances.

(b}  The Board of Directors shall utilize every reasonable effort to secure a master
policy covering physical damage in an amount equal to full replacement costs of all improvements
located on the Project at commercially reasonable rates that will provide the following:

(1) that the insurer waives it rights of subrogation of any claims against
the Board of Directors, officers of the Association, the individual Owners, their respective
household members, and their respective insurers;

(2)  that the master policy on the Project cannot be canceled, invalidated,
or suspended on account of the conduct of any director, officer, or employee of the
Association or the managing agent without a prior demand in writing delivered to the
Association and to all Mortgagees of Units to cure the defect, and the allowance of a
reasonable time thereafter within which the defect may be cured,

(3)  that any "no other insurance” clause contained in the master policy
shall expressly exclude individual Unit Owners' policies from its operation;

(4)  thatuntil the expiration of thirty (30) days after the insurer gives notice
in writing to the Mortgagee of any Unit, the Mortgagee's insurance coverage will not be
affected or jeopardized by any act or conduct of the Owner of such Unit, the other Unit
Owners, the Board of Directors, or any of their agents, employees, or household members,
nor be canceled for nonpayment of premiums;

(5)  that the master policy may not be canceled or substantially modified
without at least thirty (30) days prior notice in writing to the Board of Directors and all
Mortgagees of Units;

(6) a construction code endorsement;

(7 an agreed value endorscment and an inflation guard endorsement; and

(8)  that the deductible amount per occurrence shall not exceed such

amount as determined by the Board.
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(c) All policies of insurance shall be written with a company authorized to do
business in the State and holding a rating of B+:V or better in the Financial Category as established
by AM Best Company, Inc., if available at commercially reasonablerates, or, if not available, the best
rating available. The company shall provide insurance certificates to each Owner and each
Mortgagee upon reguest.

(@ Exclusive authority to adjust Josses under policies obtained by the Association
shall be vested in the Association's Board of Directors; provided, however, no Mortgagee having an
mterest in such losses shall be prohibited from participating in the settlement negotiations, if any,
related thereto. '

(¢)  In no event shall the insurance coverage obtained and maintained by the
Association hereunder be brought into contribution with insurance purchased by individual Unit
Owners or their Mortgagees. Any Unit Owner who obtains an individual insurance policy which
insures Common Elements or Limited Common Elements shall file a copy of such individual policy
or policies with the Board of Directors within thirty (30) days after the purchase of such insurance.
Such Owner shall also promptly notify, in writing, the Board of Directors in the event such policy
is canceled.

53] In addition to the insurance required herein above, the Boardvshall obtain as
a Common Expense:

(1)  worker's compensation insurance if and to the extent necessary to meet
the requirements of law; and

{2)  flood insurance, to the extent that it is required by law or the Board
determines it to be necessary.,

3) officers’ and directors’ liability insurance as the Board determines to
be necessary without or without a cross-liability endorsement.

(2) In addition to the required insurance, the Board may obtain such additional
tnsurance, in such amounts and with such endorsements, as the Board determines is advisable in its
sole discretion, which additional insurance shall be a Common Expense. Such additional insurance
may include without limitation: fidelity bonds, covering officers, directors, employees, and other
persons who handle or are responsible for handling Association funds.

(h) Insurance carried by the Association as a Commen Expense shall not include
part of a Unit not depicted on the Plat, nor shall the Association include public liability insurance for

individual Owners for lLiability arising within the Unit. Nothing contained herein gives any Owner
or other party a priority over the rights of First Mortgagees as to distribution of insurance proceeds.
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'8 Every Unit Owner shall be obligated to obtain and maintain at all times
insurance covering those portions of his or her Unit to the extent not insured by policies maintained
by the Association. Each Owner shall obtain at the Owner's expense insurance coverage for the
finished surfaces of perimeter and partition walls, tloors, and ceilings within the Unit (i.e., paint,
wallpaper, paneling, other wall covering, tile, bathroom fixtures, appliances, cabinets, carpet and any
floor covering;) and any other improvements, betterments, or personal property owned by the Owner
which are not Common Elements or Limited Common Elements. Upon request by the Board, the
Unit Owner shall furnish a copy of such insurance policy or policies to the Association. In the event
that any such Unit Owner fails to obtain insurance as required by this subsection, the Association
may purchase such insurance on behalf of the Unit Owner and assess the cost thereof to the Uit
Owner, to be collected in the manner provided for collection of assessments under Article 10 hereof.

G) In the event of an insured loss, any required deductible shall be considered a
maintenance expense to be paid by the Person(s) who would be responsible for such loss in the
absence of insurance. If the loss affects more than one Unit or a Unit and the Common Elements,
the cost of the deductible may be apportioned equitably by the Board among the parties suffering loss
in proportion to each affected owner's portion of the total cost of repair. Notwithstanding this, if the
insurance policy provides that the deductible will apply to each Unit separately or to each occurrence,
each Unit Owner shall be responsible for paying the deductible pertaining to his or her Unit, if any.
If any Owner or Owners fail to pay the deductible when required under this subsection, then the
Association may pay the deductible and assess the cost to the Owner or Owaers pursuant to Article
10 hereof.

Section 11.2 Owners: Policies. OWNERS ARE RESPONSIBLE FOR CARRYING, AT
THEIR OWN EXPENSE, INSURANCE TO AUGMENT OR COVER LOSSES AND DAMAGES
NOT COVERED BY THE BLANKET INSURANCE CARRIED BY THE ASSOCIATION.
Insurance policies issued to the Association do not eliminate the need for Unit Owners to obtain
insurance for their own benefit as outlined in Section 11.1 (D). Individual Owners may carry such
other insurance for their own benefit and at their own cxpense as they may deem appropriate,
provided that the liability of the carriers issuing insurance obtained by the Association shall not be
affected or diminished by reason of any such additional insurance carried by any Owner. Insurance
coverage onimprovements and fixtures installed by an Owner and on fumishings, including carpeting
and other floor coverings, draperies, oven, range, refrigerator, wallpaper, disposal and other items
of personal property belonging to the Owner, and public liability coverage within each Condominium
Unit shall be the sole and direct responsibility of the Owner thereof, and the Board of Directors, the
Association and Declarant shall have no responsibility therefor. Similarly, Owners shall be
responsible for insuring any items stored in any storage area, and for insuring any automobiles,
motorcycles or other vehicles, any bicycles, and any parts and contents of any of the foregoing, which
are parked in any Parking Space, Attached Garage, detached garage or storage areas, and the Board
of Directors, the Association or Declarant shall have no responsibility therefore.

Section 11.3  No Imperiling of Insurance. No Owner and no Owner's guests shall do
anything or cause anything to be kept in or on the Project which mi ght: () result in an increase in the
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premiums of insurance obtained for the Project unless the Owner pays the full amount of such
increase upon demand of the Association; or (ii) cause cancellation of such insurance.

Section 11.4 Owners' Policies. All policies of insurance shall provide that the insurance
thereunder shall be invalidated or suspended only with respect to the interest of any particular Owner
that is guilty of a breach of warranty, a negligent or willful act or omission, or noncompliance with
any provision of such policy, including payment of the insurance premium applicable to that Owner's
interest. Furthermore, if a particular Owner permits or fails to prevent the happening of any event,
whether occurring before or after a loss, under which the provisions of a policy would otherwise
invalidate or suspend the entire policy, the insurance under any such policy attributable to the interest
of al! other insured Owners, First Mortgagees and other Persons who are named insured and who are
not guilty of any such act or omission, shall not be invalidated or suspended and shall remain in full
force and effect.

ARTICLE 12
REPAIR AND RECONSTRUCTION

Section 12.1  Casualty Destruction of Common Elements. If any portion of the Common
Elements is damaged or destroyed by fire or other casualty, then:

@ If the cost to repair or rebuild does not exceed the amount of available
insurance proceeds, the Board shall contract to repair or rebuild the damaged portions of the Common
Elements substantially in accordance with the original plans and specifications.

- (b)  If the cost to repair or rebuild exceeds the amount of available insurance
proceeds, then the Board shall contract to repair or rebuild the damaged portions of the Common
Elements substantially in accordance with the original plans and specifications therefor, unless at
least eighty percent (80%) of the all of the Owners, as well as one hundred percent (100%) of the
Owners of Units or assigned Limited Common Element that will not be rebuilt, elect not to repair or
rebuild the Condominium Project.

(c) If the Owners elect not to the repair or rebuild the Common Elements as
provided in Section 12. 1(b), then each Owner (and his Mortgagee(s) as their respective interest shall
then appear shall be entitled to receive that portion of the insurance proceeds equal to the proportion
of the decrease in fair market value of his Condominium Unit as compared to the aggregate decrease
in the fair market values of all the Condominium Units caused by such damage or destruction. For
purposes hereof, fair market value shall be determined by an appraiser licensed by the State, selected
by the Board and hired by and at the expense of the Association.

(d)  Should adispute arise as to the distribution of insurance proceeds as provided
in Section 12.1(c}, the dispute shall be decided by the American Arbitration Association pursuant to
its Commercial Rules of Arbitration, with the arbitration proceedings held in the area of the Project.
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{€)  If abid to repair or rebuild is accepted, the Board shall have the right to levy
a special assessment against each Condominium Unit in the damaged or destroyed Building( s) in the
proportion the Condominium Units are assessed for purposes of raising funds for the rebuilding or
major repair of the structural Common Elements, to make up any deficiency between the total
insurance proceeds and the contract price for such repair and rebuilding. Such assessment and all
insurance proceeds, whether or not subject to liens of Mortgagees, shall be paid to the account of the
Assaociation to be used for such rebuilding.

Section 12.2 Taking of Common Elements. If any portion of the Common Elements is
taken by condemnation, eminent domain or any proceeding in lieu thereof, and the award therefor
is not allocated among the Owners and holders of Mortgages on such Owner's Unit, as their
respective interests then appear, by court judgment or by agreement between the condemning
authority and each of the affected Owners, then the Owners of the Common Elements, and the
Moertgage as their respective interests then appear, shall be entitled to receive a distribution from the
award for such taking in the same proportion as insurance proceeds will be distributed pursuant to
Section 12.1{ ¢). However, ifit should be determined to repair or rebuild any portion of the Common
Elements, such proceeds shall be paid to the Association for that purpose in the same manner and
subject to the same terms; conditions and limitations as are set forth in Section 12.1 for the repair of
damaged or destroyed portions of the Common Elements. Any decision to repair or rebuild shall be
made in the same manner and subject to the same conditions and limitations as provided in Section
12.1 to determine whether or not to rebuild or repair the damage or destruction.

Section 12.3  Casualtv Destruction of Condominium Unit. In the event of damage or
destruction of any Condominium Unit, the Owner thereof shall reconstruct the same as soon as
reasonably practicable and substantially in accord with the original plans and specifications therefor,
provided, however, that any such Owner may, with the written consent of the Board, reconstruct or
repair the same pursuant to new or changed plans and specifications. In the event the Board fails to
approve or disapprove such changed plans and specifications within sixty (60) days of receipt thereof
by the Association, they shall be deeined to have been approved.

Section 12.4 Taking of Condominium Unit. In the event of the taking of a Condominium
Unit, the Owner (and his Mortgagees as their interests may appear) of the Condominium Unit shall
be entitled to receive the award for such taking and after acceptance thereof, said Owner or said
Owner's Mortgagee shall be divested of any further interests in the Condominium Project if such
Owner shalt vacate his or her Condominium Unit as the result of such taking. In such event said
Owner shall grant his or her remaining Allocated Interests in the Common Elements appurtenant to
the Condominium Unit so taken, if any, to the other Owners owning an Allocated Interest in the same
Common Elements, such grant to be in proportion to the Allocated Interest in the Commeon Elements
then owned by each.

Section 12.5 Mortgage Interest Approval. Any restoration or repair of the Project, after a
partial condemnation or damage due to an insurable hazard, shall be performed substantially in

accordance with original plans and specifications, unless other action is approved by holders of First
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Mortgages Interests on Condominium Units which have at 1east fifty one percent (51%) of the votes
of Condominium Units subject to Eligible Mortgages.

ARTICLE 13
ARCHITECTURAL CONTROL

Section 13.1  Architectural Standards,

(a) Except for the Declarant and except as provided herein, no Owner, Occupant,
or any other person may make any encroachment onto the Common Elements or Limited Common
Elements, or make any cxterior change, alteration, or construction (including painting and
landscaping), nor erect, place or post any object, sign, antenna, playground equipment, light (except
for reasonable seasonal decorative lights during the applicable seasonal period), storm door or
window, artificial vegetation, exterior sculpture, fountain, flag, or thing on the exterior of the
Buildings, in any windows, or make any structural changes to a Unit, or modify the plumbing,
electrical or HV AC systems of a Unit, or otherwise make any changes to any Limited Common
Elements, or any other Common Elements, without first obtaining the written approval of the
Architectural Review Board (the “ARB™).

(b)  The standard for approval of such improvements shall include, but not be
limited to, aesthetic consideration, materials to be used, harmony with the external design of the
existing Buildings, the location in relation to surrounding structures and topography, the effect on
the structural and other systems shared with other Units. Applications for approval of any such
architectural modification shall be in writing and shall provide such information as the ARB may
reasonably require. The ARB or its designated representative shall be the sole arbiter of such
application and may withhold approval for any reason, including purely aesthetic considerations, and
it shall be entitled to stop any construction which is not in conformance with approved plans. The
Board of Directors or the ARB may publish written architectural standards for exterior and Common
Elements alterations or additions, and any request in substantial compliance therewith shall be
approved; provided, however, each such requested change shall be in harmony with the external
design of the existing Buildings and Units and the location in relation to surrounding structures and
topography. The ARB may allow such encroachments on the Common Elements and Limited
Common Elements as it deems acceptable.

(c) In the event that the ARB fails to approve or to disapprove such application
within forty-five (45) days after the application and all information as the ARB may reasonably
require have been submitted, its approval will not be required and this section (a) will be deemed
complied with; provided however, even if the requirements of this subsection are satisfied, nothing
herein shall authorize anyone to construct or maintain any structure or improvement that is otherwise
in violation of the Declaration, the Bylaws, or the rules and regulations.

Section 13.2  Architectural Review Board. The ARB shall have exclusive jurisdiction over
all construction on any portion of the Project. During the Declarant Control Period, the Declarant
retains the right to appoint and remove all members of the ARB, who shall serve at the Declarant's
discretion. The ARB shall consist of one (1) to three (3) members, with the exact number being set
from time to time by and in the sole discretion of the Declarant for so long as the Declarant retains
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the right to appoint and remove ARB members. There shall be no surrender of these rights prior to
their expiration as provided above, except in a written instrament in recordable form executed by
Declarant; provided, however, that Declarant may delegate certain authority of the ARB to the
Association for such periods of time as Declarant in its sole discretion may decide. Upon expiration
or permanent surrender of such rights, the Board shall set the number of members of the ARB and
appoint the members of the ARB, who shall thereafter serve and may be removed in the Board's
discretion.

Section 13.3  Condition of Approval; Delivery of Insurance. Asa condition of approvat for
a requested architectural change, modification, addition, or alteration, an Owner, on behalf of such
Owner and such Owner's successors-in-interest, shall assume the obligation to complete all work in
accordance with applicable codes and ordinances, free of liens and encumbrances, and assume all
responsibilities for maintenance, repair, replacement, and insurance of such change, modification,
addition, or alteration. In the discretion of the ARB, an Owner may be required to verify such
condition of approval by written instrument in recordable form acknowledged by such Owner. The
ARB may also condition any approval upon the posting of a bond or other form of completion
assurance. Each Owner making improvements to such Owner’s Unit shali be obligated to deliver to
the Association evidence that (a) such Owner maintains current general liability insurance covering
the construction to be performed by Owner or its agents, with minimum limits of $1,000,000 per
occurrence/$2,000,000 aggregate, and with insurance companies qualified under Section 11.1(c); and
{b) the Association is named as an additional insured under such policy.

Section 13.4 Limitation of Liability. Review and approval of any application pursuant to
this Section is made on the basis of aesthetic considerations only and the Declarant, the Board of
Directors, and the ARB shall not bear any responsibility for ensuring the structural integrity or
soundness of approved construction or modifications, nor for ensuring compliance with building
codes and other governmental requirements. The Declarant, the Association, the Board of Directors,
the ARB, and the members of any of the foregoing shall not be held liable for any injury, damages,
or loss arising out of the manner or quality of approved construction on or modifications to any Unit.

Section13.5 No Waiver of Future Approvals. Each Owner acknowledges that the members
of the Board of Directors and the ARB will change from time-to-time and that interpretation,
application, and enforcement of the architectural standards may vary accordingly. The approval of
either the Board of Directors or the ARB of any proposals, plans, specifications, or drawings for any
work done or proposed, or in connection with any other matier requiring the approval and consent
of the Board of Directors or the ARB, shall not be deemed to constitute a waiver of any right to
withhold approval or consent as to any similar proposals, plans, specifications, drawings, or matters
whatsoever subsequently or additionally submitted for approval or consent.

Section 13.6 Enforcement. Any construction, alteration, or other work done in violation
of this Article shall be deemed to be nonconforming. Upon written request from the ARB, or from
the Board of Directors if said authority has been delegated by the Declarant to the Association or
Declarant's right under Section 13.2 has expired or been surrendered, Owners shall, at their own cost
and expense, remove such construction, alteration, or other work and shall restore the property to
substantially the same condition as existed prior to the construction, alteration, or other work. Should
an Owner fail to remove and restore as required hereunder, the ARB shall have the right to enter the
property, remove the violation and restore the property to substantially the same condition as existed
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prior to the construction, alteration, or other work. All costs thereof, including reasonable attorney's
fees, may be assessed against the Unit and collected as an assessment pursuant to this Declaration.
In addition to the foregoing, the ARB shall have the authority and standing, on behalf of the
Association, to impose reasonable fines and to pursue all legal and equitable remedies available to
enforce the provisions of this Section and its decisions. Any exterior change, alteration, or
construction (including landscaping) upon the Common Elements made by an Owner in violation of
this Declaration shall be at such Owner's sole risk and expense. The ARB may require that the
Owner remove the change, alteration, or construction and testore the Common Elements to the
original condition, or may require that the change, alteration, or construction remain on the Common
Elements without reimbursement to the Owner for any expense incurred in making the change,
alteration, or construction.

Section 13.7 Declarant Exception. The provisions of this Article shall not apply to the
initial construction by Declarant of Condominium Units or other improvements to the Project by
Declarant, and neither the Board nor any committee appointed by the Board shall have any authority
or right to approve or disapprove the initial construction, upgrades or renovations by Declarant of
Condominium Units or other improvements to the Project by Declarant,

ARTICLE 14
USE RESTRICTIONS

Each Owner of a Unit shall be responsible for ensuring that the Owner's family, invitees,
guests, tenants, employees and Occupants comply with all provisions of the Project Instruments.
Furthermore, each Owner and Occupant shall always endeavor to observe and promote the
cooperative purposes for which the Association was established. In addition to any rights that the
Association may have against the Owner's family, invitees, guests, tenants, employees or Occupants,
as a result of such Person's violation of the Project Instruments, the Association may take action
under this Declaration against the Owner as if the Owner committed the violation in conjunction with
the Owner's family, invitees, guests, tenants, employees or Qccupants. Whether the same is
documented elsewhere or not, under any such circumstances above described, the affected Owner
shall have and enjoy a right over for indemnification and/or contribution from and against the
offending party. This right over shall not be deemed to diminish the liability of the Owner to the
Association, and the Association shall also have all remedies available at law or in equity against the
offending party jointly and severally with the Owner. Use restrictions regarding the use of Units and
the Common Elements are as follows and also as may be adopted by the Board of Directors in
accordance with the terms hereof and as specified in the Bylaws. In addition, the Units are subject
to any and all use restrictions currently contained in the Records,

Section 14.1  Units. All Units shall be used for residential purposes and for ancillary home
office uses, except as provided in Article 20 with respect to Declarant. A home office use shall be
considered ancillary so long as: (a) the existence or operation of the activity is not apparent or
detectable by sight, sound, or smell from outside the Unit; (b) the activity conforms to all zoning
requirements for the Project; (c) the activity does not involve regular or unreasonable visitation to
the Unit by clients, customers, suppliers, or other invitees, or door-to-door solicitation of residents
of the Project; (d) the activity does not increase traffic or include frequent deliveries within the
Project other than deliveries by couriers, express mail carriers, parcel delivery services, and other
such delivery services; ( e) the activity is consistent with the primarily residential character of the
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Project and does not constitute a nuisance, or a hazardous or offensive use, or threaten the security
or safety of other residents of the Project, as may be determined in the sole discretion of the Board;
and (f) the activity does not result in a materially greater use of Common Element facilities or
Association services or increase the premiums for any insurance maintained by the Association.

Section 14.2  No Business or Trade. No other business, trade, or similar activity shall be
conducted upon a Unit without the prior written consent of the Board. The terms "business” and
“trade,” as used in this provision, shall be construed to have their ordinary, generally accepted
meanings and shall include, without limitation, any occupation, work, or activity undertaken on an
ongoing basis which involves the provision of goods or services to persons other than the provider's
family and for which the provider receives a fee, compensation, or other form of consideration,
regardless of whether: (a) such activity is engaged in full or part-time; (b) such activity is intended
to or does generate a profit; or (c) a license is required. The leasing of a Unit shall not be considered
a business or trade within the meaning of this Section. This Section shall not apply to any activity
conducted by the Declarant or an agent of the Declarant, or a contractor or subcontractor approved
by the Declarant, with respect to its development and sale of the Project or its use of any Units which
it owns within the Project,

Section 14.3  Alteration of Units. Subject to the prior approval of the ARB and compliance
with the other provisions of this Declaration, Unit Owners may make alterations to the interiors of
their Units, relocate the boundaries between adjoining Units, and subdivide their Units as follows:

(a) Alterations of the Interiors of the Units. If any Owner acquires an adjoining
Unit, such Owner may (subject to the prior writien approval of the Mortgagees of the Units involved,
the prior written approval of the Board, and, for so long as the Declarant owns a Unit, the prior
written approval of the Declarant) remove all or any part of any intervening partition or to create
doorways or other apertures therein, notwithstanding the fact that such partition may, in whole or
part, be part of the Common Elements, so long as no portion of any load bearing wall or column is
materially weakened or removed and no portion of any Common Elements is damaged, destroyed,
or endangered, other than that partition and any chutes, flues, conduits, wires or other apparatus
contained therein which shall be relocated by such Owner if such facilities serve any other part of the
Project. The alterations permitted by this subsection shall not be deemed an alteration or relocation
of boundaries between adjoining Units.

(v)  Relocation of Boundaries. For so long as Declarant owns one or more Units,
boundaries between adjoining Units may be relocated only with the prior written consent of the
Declarant. The Declarant shall have the right to relocate boundaries between Units owned by the
Declarant or its affiliates without the approval of the Association, and the Declarant, without the need
for further Owner approval, may execute any required amendment to the Declaration on the
Association's behalf pertaining thereto.

(c) Subdivision of Units. An Owner may subdivide his or her Unit only with the
prior written consent of the Association acting through the Board and, for so long as the Declarant
owns a Unit, without the prior written consent of the Declarant. Notwithstanding the above, the
Declarant shall have the right to subdivide Units owned by the Declarant or its affiliates without the
approval of the Association, and the Declarant, without the need for further Owner approval, may
execute any required amendment to the Declaration on the Association's behalf pertaining thereto.

31

&



Notwithstanding anything in this Declaration to the contrary, any Amendment required to provide
for subdivision of Units shall set forth the restated Allocated Interests attributable to each Unit
created by the subdivision, the total of which must equal the Allocated Interest attributable to the
Unit that existed before subdivision. The Owners hereby delegate anthorization to the Board of
Directors or, the Declarant, for so long as the Declarant owns a Unit, without a membership vote, to
restate the Allocated Interests for purposes of this subsection, in its sole discretion. Notwithstanding
anything herein to the contrary, the Board of Directors is not authorized to restate the Allocated
Interests of a subdivided Unit without the consent of the Declarant, for so long as the Declarant owns
‘any portion of the Project.

Section 144 Use of Common Elements. There shall be no obstruction of the Common
Elements, nor shall anything be kept on, parked on, stored on, or removed from any part of the
Common FElements without the prior written consent of the Board, except as specifically provided
herein. This prohibition shali not apply to the Declarant. With the prior written approval of the
Board, and subject to any restrictions imposed by the Board, an Owner or Owners may reserve
portions of the Common Elements for use for a period of time as set by the Board. Any such Owner
or Owners who reserve a portion of the Common Elements as provided herein shall assume, on
behalf of himself/herself/themselves and his/her/their guests, Occupants and family, all risks
associated with the use of the Common Elements and all liability for any damage or injury to any
person or thing as a result of such use. The Association shall not be liable for any damage or injury
resulting from such use unless such damage or injury is caused solely by the willful acts or gross
negligence of the Association, its agents, or employees.

Section 14.5 Use of Limited Common Elements. Use of the Limited Common elements is
restricted exclusively to the Owners of the Unit(s) to which such Limited Common Elements are
assigned, and said Owner's family members, guests, invitees, and Occupants. The Limited Common
Elements are reserved for exclusive use, but are and remain a part of the Common Elements, and the
restrictions applicable to the Common Elements shall also apply to the Limited Common Elements.

Section 14.6  Prohibition of Damage, Nuisance and Noise.

(a) Without the prior written consent of the Board, nothing shall be done or kept
on the Project, or any part thereof, which would increase the rate of insurance on the Project or any
Unit or part thereof, which would be in violation of any statute, rule, ordinance, regulation, permit,
or other validly imposed requirements of any governmental body, or which would increase the
Common Expenses. '

(b) Noxious, destructive, or offensive activity shall not be carried on upon the
Project. No Owner or Occupant of a Unit may use or allow the use of the Unit or any portion of the
Projcct at any time, in any way or for any purpose which may endanger the health or unreasonably
annoy or disturb or cause embarrassment, discomfort, or nuisance to other Owners or Occupants, or
1m such a way as to constitute, in the sole opinion of the Board of Directors, a nuisance. Nothing
herein, however, shall be construed to affect the rights of an aggrieved Owner to proceed individually
for relief from interference with his or her property or personal rights. Notwithstanding anything to
the conirary herein, no Owner or Occupant of a Unit may use or allow the use of the Unit, the
Common Elements or the Limited Common Elements in any manner which creates noises between
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the hours of 11:00 p.m. and 7:30 am. which can be heard by persons in another Unit that will, in
the sole discretion of the Board, interfere with the rights, comfort, or convenience of the other
Owner(s) or Occupant(s).

() No Owner shall do any work which, in the reasonable opinion of the Board
or its designee, would jeopardize the soundness or safety of the Project or any structure created
thereon, would reduce the value thereof, or would impair any easement or other interest in real
property thereto, without in every such case the unanimous, prior written consent of all members of
the Association and their Mortgagees. No damage to or waste of the Common Elements, or any part
thereof, or of the exterior of any Building shall be permitted by any Owner or member of his or her
family or any invitee or guest of any Owner. Each Owner shall indemnify and hold the Association
and the other Owners harmless against all loss to the Association and other Owners resulting from
any such damage or waste caused by such Owner, members of his or her family, guests, invitees, or
Occupants of his or her Unit.

Section 14.7  Firearms and Fireworks. The display or discharge of firearms or fireworks on
the Common Elements is prohibited; provided, however, that the display of lawful firearms on the
Common Elements is permitted for the limited purpose of transporting the firearms across the
Common Elements to or from the Owner's Unit. The term "firearms” includes "B-B" guns, pellet
guns, paintball guns of any type and other firearms of all types, regardless of size.

Section 14.8 Pets. Ne Owner or Occupant of a Unit may keep more than a reasonable
number of pets, as determined by the Association's rules and regulations and the City of Las Cruces
ordinances. In the event of conflict, the most restrictive regulations shall apply. No Owner or
Occupant may keep, breed, or maintain any pet for any commercial purpose. Pets may not be left
unattended outdoors or kept unattended outdoors, including on any terrace or balcony areas. Dogs,
cats and other pets must be kept on a leash and be under the physical control of a responsible person
at all times while outside the Owner's Unit and anywhere on or about the Common Elements. The
owner of the pet or the person responsible for the pet must promptly remove any feces left upon the
Common Elements or Limited Common Elements by pets. The Owner or Occupant shall be
responsible for pet noise control at all times so as to maintain peace and quiet for all Owners or
Occupants and so as not to constitute a nuisance.

Section 14.9 Parking.

(a) Subject to the provisions of Sections 9.2 and 14.5, the Board of Directors may
promulgate rules and regulations restricting parking on and about the Property, including restricting
the number of vehicles which any Owner or Occupant may bring onto the Property and designating,
assigning, or licensing parking spaces to Owners. This Section 14.9 shall not prohibit an Owner or
Occupant from having service vehicles park temporarily on the Property if otherwise in compliance
with this Section 14.9 and the rules and regulations adopted by the Board.

(b)  If any vehicle is parked on any portion of the Property in violation of this
Section 14.9, or in violation of the Association's rules and regulations, the Board may place a notice
on the vehicle specitying the nature of the violation and stating that after twenty-four (24) hours the
vehicle may be towed. The notice shall include the name and telephone number of the person or
entity which will do the towing and the name and telephone number of a person to contact regarding
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the alleged violation. If, twenty-four (24) hours afier such notice is placed on the vehicle, the
violation continues or thereafter occurs again within six (6) months of such notice, the vehicle may
be towed in accordance with the notice, without further notice to the Owner or user of the vehicle.

() If a vehicie is parked in a fire lane, is blocking another vehicle or access to
another Owner's or Occupant's Unit, is obstructing the flow of traffic, is parked other than in a
parking space, or otherwise creates a hazardous condition, no notice shall be required and the vehicle
may be towed immediately. If a vehicle is towed in accordance with this subsection, neither the
Association nor any officer or agent of the Association shall be liable to any person for any claim of
damage as aresult of the towing activity. Notwithstanding anything to the contrary herein, the Board
may elect to impose fines or use other available sanctions, rather than exercise its authority to tow,
or 1n addition to the exercise of such authority.

Section 14.10 Abandoned Personal Property.

(@  Abandoned or discarded personal property is prohibited from being stored,
kept, or altowed to remain for a period of more than twenty-four (24) hours upon any portion of the
Common Elements or Limited Common Elements without the prior written permission of the Board.
If the Board or its designee, in its sole discretion, determines that property is being kept, stored, or
allowed to remain on the Common Elements or Limited Common Elements in violation of this
section, then the Board may remove and either discard or store the personal property in a location
which the Board may determine.

(b)  Prior to taking any such action, the Board shall place a notice on the personal
property and/or on the front door of the Unit of the owner of such property, if known, specifying the
nature of the violation and stating that after two (2) days the property may be removed and either
discarded or stored. The notice shall include the name and telephone number of the Person or entity
which will remove the property, and the name and telephone number of a Person to contact regarding
the alleged violation.

(c) If two (2) days after such notice is placed on the personal property and/or the
front door of the Unit, the violation continues or thereafier occurs again within six (6) months of such
notice, the personal property may be removed in accordance with the original notice, without further
notice to the owner or user of the personal property.

(d) Notwithstanding anything to the contrary, the Board, in its discretion, may
determine that an emergency situation exists, and the personal property abandoned or stored in
violation of this subsection may, without prior notice to the owner or user of the personal property,
beremoved and either discarded or stored by the Board in a location which the Board may determine;
provided, however, the Board shall give to the owner, if known, notice of the removal of the property
and the location of the personal property within three (3) days after the personal property is removed,

(e) If personal property is removed in accordance with this subsection, neither the
Association nor any officer or agent of the Association shall be liable to any Person for any claim of

damage resulting from the removal activity or subsequent disposition thereof. Notwithstanding
anything to the contrary herein, the Board may elect to impose fines or use other available sanctions,
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rather than exercise its authority 1o remove abandoned or improperly stored personal property, as set
forth herein, or in addition to the exercise of such authority.

Section 14.11 Heating of Units in Colder Months. In order to prevent breakage of water
pipes during colder months of the year that might result in damage to any portion of the Project,
increased Common Expenses, increased insurance premiums, or cancellation of insurance policies
due to numerous damage claims, the thermostats within the Units shall be maintained with the heat
in an "on" or "automatic" position and at a minimum temperature setting of fifty-five degrees (55°)
Fahrenheit (except during power failures or periods when heating equipment is broken) whenever
the temperature is forecasted to or does reach thirty-two degrees (32°) Fahrenheit or below. Qwners
and Occupants of Units shall take all steps reasonably necessary on a timely basis to keep heating
equipment, including, but not limited to, the thermostat, in good working order and repair. At any
time during the months specified above when the heating equipment is not working properly, the Unit
Owner or Occupant shall immediately inform the Association of this failure of the equipment and of
the time needed to repair the equipment. The Board of Directors may fine any Owner or Occupant
and/or may cause the water service to the violator's Unit to be discontinued for violation of this
subsection, in addition to any other remedies of the Association. Any fine imposed pursuant to this
subsection shall be deemed an assessment against the Unit and may be collected in the same manner
as provided herein for collection of assessments.

Section 14.12 Signs. Except as may be required by legal proceedings, no signs, advertising
posters, billboards, canopy or awnings, or any variation of the foregoing of any kind shall be erected,
placed, or permitted to remain on the Property without the prior written consent of the Board or its
designee. The Board shall have the right to erect reasonable and appropriate signs on behalf of the
Association and to enact reasonable rules and regulations governing the general placement of signs
on or about the Property. Notwithstanding the restrictions contained in this section, the Declarant
may approve and erect signs for the purpose of carrying on business related to the development,
improvement, and sale of Units in the Project, and such signs shall not be subject to approval or
regulation by the Association or by the Board.

Section 14.13 Rubbish. Trash, and Garbage. All rubbish, trash, and garbage shall be
regularly removed from the Unit and shall not allowed to accumulate therein. No garbage or trash
shail be placed on the Common Elements or Limited Common Elements outside the Unit,
temporarily or otherwise, except as provided herein. Rubbish, trash, and garbage shall be disposed
of in closed plastic bags and placed in proper receptacies designated by the Board for collection or
shall be removed from the Property. Garbage to be recycled shall be disposed of as instructed by the
Association. :

Section 14.14 Impairment of Units and Easements. An Owner shall not directly or indirectly
engage in any activities or work that will impair the structural soundness or integrity of another Unit,
Limited Common Element, or Common Element or impair any easement or other interest in real
property, nor shall an Owner engage in any activities or allow any condition to exist which will
adversely affect any other Unit, Limited Common Element, or Common Element or their Owners,
Occupants, or licensces.

Scction 14.15 Unsightly or Unkempt Conditions. The pursuit of hobbies or other activities,
which might tend o cause disorderly, unsightly, or unkempt conditions, shall not be pursued or
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undertaken on any part of the Property. Clothing, bedding, rugs, mops, appliances, indoor furniture,
and cther household items shall not be placed or stored outside the Unit.

Section 14.16 Garage Sales. Garape sales, yard sales, flea markets, or similar activities are
prohibited unless and to the extent conducted under the auspices of the Association,

Section 14.17 Window Treatments. Unless otherwise approved in writing by the Board, all
windows which are part of a Unit shall have window treatments and any portion thereof visible from
outside the Unit shall be white or off-white in color.

Section 14.18 Antennas and Satellite Equipment. Unless otherwise approved in writing by
the Board, and subject to any relevant federal, state or local law, no Owner, Occupant, or any other
Person shall place, remove or maintain any type of exterior television or radio antenna, or satellite
equipment on the Property without first having specific approval from the Association . This
provision shall not, however, prohibit the Association from constructing or maintaining a central
antenna or communications system on the Property for the benefit of its members. Notwithstanding
the foregoing, the Association shall regulate antennas, satellite dishes, or any other apparatus for the
transmission or reception of television, radio, satellite, or other signals of any kind as the Association
shall determine and only in strict compliance with all federal laws and regulations.

Section 14.19 Time Sharing. Notwithstanding anything herein to the contrary, no Unit shall
be used for or subject to any type of time sharing plan.

Section 14.20 Hardwood or Tile Floors on Upper Floors. In order to minimize sound
transmission between Units, the Owners of Units that are not located on the first floor shall not install
any hard surface floor materials including, without limitation, tile, marble, or weod floor material,
in a Unit without the prior written consent of the Association. Without limiting the Association's
discretion in considering any request, the Association may condition its approval of any such
installation upon any or all of the following: (a) a limitation on the area where hard surface floor
covering materials may be installed, (b) a requirement that the Owner provide the Association
specifications regarding the floor covering materials, or (c) a requirement that the Owner install such
sound dampening material underneath the floor material as the Association deems necessary.
Specifically excinded from this rule, however, are (A) floor coverings for interior areas that are
located over the same Unit (e.g., in Uniis containing more than one floor); (B} floor coverings for the
balconies and an interior area (not to exceed four feet by four feet in dimension) adjacent to and
aligned with the main entry-exit door of the Unit; (C) floor coverings for the kitchen not to exceed
30 square feet; (D) floor coverings for bathrooms not to exceed 30 square feet; and (E) floor
coverings for closets not to exceed 30 square feet.

ARTICLE 15
LEASING

The Board shall have the power to make and enforce reasonable rules and regulations and to
fine, in accordance with the Declaration and Bylaws, in order to enforce the provisions of this Article.

Section15.1  Definition. "Leasing,” for purposes of this Declaration, is defined as regular,
exclusive occupancy of a Unit by any person or persons other than the Owner for which the Owner
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receives any consideration or bencfit, including, but not limited to, a fee, service, gratuity, or
emolument.

Section 15.2  Leasing Provisions. Leasing of Units shall be governed by the following
provisions: . ‘

(a) General. Units may be leased only in their entirety; no fraction or portion may
be leased without prior written approval of the Board. All leases shall be in writing and in a form
approved by the Board prior to the effective date of the lease. The Board may maintain and, upon
request, provide a form which is deemed acceptable. There shall be no subleasing of Units or
assignment of leases unless prior written approval is obtained from the Board of Directors. Within
seven {7) days after executing a lease agreement for the lease of a Unit, the Unit Owner shall provide
the Board of Directors with a copy of the lease and the name of the lessee and all other people
occupying the Unit. The Unit Owner must make available to the lessee copies of the Declaration,
Bylaws, and the rules and regulations. The Board may require that no adult Person will be allowed
to occupy any Unit subject to a lease unless they are signatory to and obligated by the lease.

(b)  Compliance With Declaration. Bylaws, and Rules and Regulations, Use of
Common Elements, and Liability for Assessments. Any lease of a Unit shall be deemed to contain
the following provisions, whether or not expressly therein stated, and each Owner and each lessee,
by occupancy of a Unit, covenants and agrees that any lease of a Unit shall contain the following
language and agrees that if such language is not expressly contained therein, then such language shall
be incorporated into the lease by existence of this covenant on the Unit:

) Compliance With Declaration. Bylaws. and Rules and Regulations.
The lessee shall comply with all provisions of the Declaration, Bylaws, and rules and
regulations adopted pursuant thereto and shall control the conduct of all other Occupants and
guests of the leased Unit in order to ensure compliance with the foregoing. The Owner shall
cause all Occupants of his or her Unit to comply with the Declaration, Bylaws, and the rules
and regulations adopted pursuant thereto, and shall be responsibie for all violations by such
Occupants, notwithstanding the fact that such Occupants of the Unit are fully liable and may
be sanctioned for any violation of the Declaration, Bylaws, and rules and regulations adopted
pursuant thereto. In the event that the lessee, or a person living with or visiting the lessee,
violates the Declaration, Bylaws, or a rule or regulation for which a fine is imposed, notice
of the violation shall be given to the Owner and the lessee, and such fine shall be assessed
against the lessee in accordance with the Bylaws. If the fine is not paid by the lessee within
the time period set by the Board, the Board may assess the fine against the Owner and the
Owner shall pay the fine upon notice from the Association of the lessee's failure to pay the
fine. Unpaid fines shall constitute a lien against the Unit. Any violation of the Declaration,
Bylaws, or rules and regulations adopted pursuant thereto by the lessee, any Occupant, or any
Person living with the lessee, is deemed to be a default under the terms of the lease and
authorizes the Owner to terminate the lease without liability and to evict the lessee in
accordance with State law. The Owner hereby delegates and assigns to the Association,
acting through the Board, the power and authority of enforcement against the lessee for
breachesresulting from the violation of the Declaration, Bylaws, and the rules and regulations
adopted pursuant therete, including the power and authority to evict the lessee as attorney-in-
fact on behalf, and for the benefit, of the Owner, in accordance with the teoms hereof. In the
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event the Association proceeds to evict the lessee, any costs, including attorney's fees and
court costs, associated with the eviction shall be an assessment and lien against the Unit.

(2)  Use of Common Elements. Except where the Owner also occupies the Unit,
the Owner transfers and assigns to the lessee, for the term of the lease, any and all rights and
privileges that the Owner has to use the Common Elements of the Project, including, but not
limited to, the use of any and all recreational facilities.

3 Liability for Assessments. When a Unit Owner who is leasing his or her Unit
fails to pay any Annual, Special, or Specific Assessment or any other charge for a period of
more than thirty (30) days after it is due and payable, then the delinquent Owner hereby
consents to the assignment of any rent received from the lessee during the period of
delinquency, and, upon request by the Board, lessee shall pay to the Association all unpaid
Annual, Special, and Specific Assessments and other charges payable during and prior to the
term of the lease and any other period of occupancy by lessee. However, lessee need not
make such payments to the Association in excess of, or prior to the due dates for, monthly
rental. payments unpaid at the time of the Board's request. All such payments made by
lessee shall reduce, by the same amount, lessée's obligation to make monthly rental payments
to lessor. If lessee fails to comply with the Board's request to pay assessments or other
charges, lessee shall pay to the Association all amounts authorized under this Declaration as
if lessee were an Owner. The above provision shall not be construed to release the Owner
from any obligation, including the obligation for assessments, for which he or she would
otherwise be responsible.

ARTICLE 16
TERMINATION OF CONDOMINIUM

Section 16.1 Approval of Termination. Except in the case of a taking of all the Units by
eminent domain, the condominium ownership of the Project may be terminated only by agreement
of Owners of Units to which at least eighty percent (80%) of the votes in the Association are
allocated.

Section16.2 Termination Agreement. Anagreement to terminate shall be evidenced by the
execution of a termination agreement, or ratifications thereof, in the same manner as a deed, by the
requisite number of Owners, as set forth in Section 16.1. The termination agreement must specify
a date after which the agreement will be void unless it is recorded before that date. A termination
agreement and all ratifications thereof shall be recorded in the Records and is effective only upon
recordation. The termination agreement shall provide that all the Common Elements and Units shall
be sold following termination, and the termination agreement shall set forth the minimum terms of
the sale.

Section 16.3  Sale of Condominium. Upon termination, the Association, on behalf of
the Owners, may contract for the sale of real estate in the Project, but the contract is not binding on
the Owners until approved pursuant to Section 16.1. Title to the real estate in the Project, upon
termination, vests in the Association as trustee for the holders of all interests in the Units. Thereafter,
the Association has all powers necessary and appropriate to effect the sale. Until the sale has been
concluded and the proceeds thereof distributed, the Association continues in existence with all
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powers it had before termination. Proceeds of the sale shall be distributed to owners and Morigagees
as their interests may appear, in proportion to the respective interests of Owners as provided in
Section 16.5. Unless otherwise specified in the termination agreement, as long as the Association
holds title to the real estate, each Owner and his successors in interest have an exclusive right to
occupancy of the portion of the real estate that formerly constituted their Unit. During the period of
that occupancy, each Owner and his successors in interest remain liable for all assessments and other
obligations imposed on Owners by the Act or this Declaration.

Section 16.4 Proceeds of Sale. Following termination of the condominium, the proceeds
of any sale of real estate, together with the assets of the Association, are held by the Association as
trustee for Owners and Mortgagees as their interests may appear. Following termination, creditors
of the Association holding liens on the Units, which were recorded before termination, may enforce
those liens in the same manner as any lien holder.

Section 16.5 Imterest in Proceeds. Therespective interests of Owners referred to in Sections
16.3 and 16.4 are as follows:

(a) Except as provided in Section 16.5(b), the respective interests of Owners are
the fair market values of their Units, Limited Common Elements and Allocated Interests immediately
before the termination, as determined by one or more independent appraisers selected by the
Association. The decision of the independent appraisers shall be distributed to the Owners and
becomes final unless disapproved within thirty (30) days after distribution by Owners of Units to
which twenty-five percent (25%) of the votes in the Association are allocated. The proportion of any
Ownet's intercst to that of all Owners is determined by dividing the fair market value of that Owner's
Unit and Allocated Interest by the total fair market values of all the Units and common elements; and

(b)  Ifany Unit or any Limited Common Element is destroyed to the extent that
an appraisal of the fair market value thereof before destruction cannot be made, the interests of all
Owners are their respective Allocated Interests immediately before the termination.

Section 16.6 Foreclosure of Entire Condominium. Except as provided in Section 16.7,
foreclosure or enforcement of a lien or encumbrance against the entire Project does not of itself
terminate the condominium, and foreclosure or enforcement of 2 lien or encumbrance against a
portion of the Project does not withdraw that portion from the condominium.

Section 16.7  Foreclosure of Prior Lien. If a lien or encurnbrance against a portion of the
real estate comprising the Project has priority over this Declaration, and the lien or encumbrance has
not been partially released, the parties foreclosing the lien or encumbrance may upon foreclosure
record an instrument excluding the real estate subject to that lien or encumbrance from the
condominium.

ARTICLE 17
MAINTENANCE RESPONSIBILITY

Section 17.1 By the Owner. Each Owner shall have the obligation to maintain and keep in

good repair all portions of his or her Unit and all improvements made to the Limited Common
Elements assigned to the Unit. This maintenance responsibility shall include, but not be limited to
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the following: window locks, all doors, doorways, door frames, and hardware that are part of the Unit
(except for periodic painting or staining of the exterior surface of exterior doors and entry doors and
door frames facing out of the Unit of the Project); all portions of the heating and cooling system(s)
of a Unit including fireplaces in a Unit; and all pipes, lines, ducts, conduits, or other apparatus which
serve only the Unit, whether located within or without 2 Unit's boundaries (including all gas,
electricity, water, and sewer pipes, lines, ducts, conduits, or other apparatus serving only the Unit).
Notwithstanding anything herein to the conirary, this maintenance responsibility excludes windows,
window frames, and casings.

(a) Some Units contain interior support beams which are load bearing beams. No
Owaner or Occupant shall do any act which jeopardizes or impairs the integrity of such beams.

) In addition, each Unit Owner shall have the responsibility:

1) to keep in a neat, clean, and sanitary condition any Limited Common
Elements serving his or her Unit including, without limitation, terraces and balconies;

2) to perform his or her responsibility in such manner so as not to
unreasonably disturb other persons in other Units or otherwise lawfully on or abont the

Property;

(3)  to report promptly to the Association or its agent any defect or need
for repairs for which the Association is responsible; and

(4)  to pay for the cost of repairing, replacing, or cleaning up any item
which is the responsibility of the Unit Owner but which responsibility such Owner fails or
refuses to discharge (which the Association shall have the right, but not the obligation, to do),
or to pay for the cost of repaining, replacing, or cleaning up any item which, although the
responsibility of the Association, is necessitated by reason of the willful or negligent act of
the Unit Owner, his or her family, invitees, tenants, or guests, with the cost thereof to be
added to and become part of the Unit Owner's next chargeable assessment.

Section 17.2 By the Association.

(a) The Association shall maintain and keep in good repair as a Common Expense
the "Area of Common Responsibility,” which includes the following:

(13  all Common Elements, including any Limited Common Elements (but
excluding the maintenance of any Limited Common Elements required to be accomplished
by an Owner pursuant to Section 17.1); and provided, however, the cost of maintenance and
repair of Limited Common Elements may be assessed against the Unit Owner to whom the
Limited Common Element is assigned under Section 8.3 of this Declaration. Notwithstanding
anything contained herein to the contrary, the Area of Common Responsibility shall include
the paving, curbing, and striping of any parking spaces within the Project.
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(2)  periodic cleaning and/or painting and/or staining of exterior surfaces
of the Building and of exterior doors and door frames and entry doors and door frames facing
the hallway(s) of the Project, as determined to be appropriate by the Board; and

(3) all windows, window frames, and casings (except window locks), even
though they are part of the Unit, the cost of which may be assessed against the Unit in which
the item is located, pursuant to Section 8.3 of this Declaration.

(b) Subject to the maintenance responsibilities herein provided, the maintenance
or repair performed on or to the Common Elements by an Owner or Cccupants which are the
responsibility of the Association hereunder (including, but not limited to landscaping of Common
Elements) shall be performed at the sole expense of such Qwner or Occupant, and the Owner or
Occupant shall not be entitled to reimbursement from the Association even ifthe Association accepts
the maintenance or repair.

(c) The Association shall not be liable for injury or damage to person or property
caused by the clements or by the Owner of any Unit, or any other person, or resulting from any
utility, rain, snow or ice which may leak or flow from any portion of the Common Elements or from
any pipe, drain, conduit, appliance, or equipment which the Association is responsible to maintain
hereunder. The Association shall not be liable to the Owner of any Unit or such Owner's Occupant,
guest, invitee, or family, for loss or damage, by theft or otherwise, of any property which may be
stored in or upon any of the Common Elements. The Association shall not be liable.to any Owner,
or any Owner's Occupant, guest, invitee, or family for any damage or injury caused in whole or in
partby the Association's failure to discharge its responsibilities under this Article where such damage
or injury is not a foreseeable, natural result of the Association's failure to discharge its responsibili-
ties. No diminution or abatement of assessments shall be claimed or allowed by reason of any
alleged failure of the Association to take some action or perform some function required to be taken
or performed by the Association under this Declaration, or for inconvenience, discomfort, or
consequential damages arising from the action taken by the Association to comply with any law,
ordinance, or with any order or directive of any municipal or other governmental authority, or the
failure or alleged failure to act.

(d) The Association shall repair incidental damage to any Unit resulting from
performance of work which is the responsibility of the Association. As finished levels can have
varying degrees, such repairs will be complete only to the extent of being "paint-ready." Components
that may require repair or replacement, such as tile and trim, will be reinstated only to the extent that
matching or similar materials are readily available at reasonable costs, as determined in the sole
discretion of the Board. Accessibility around personal belongings for workers to perform such
repairs is the responsibility of the Unit Owner or Occupant. Removal, storage, or other protective
measures of personal items are also the responsibility of the Unit Owner or Occupant. Ifthe removal,
storage, or other protective measures are not taken by the Unit Owner or Occupant and damage
occurs due to the repair process, neither the Association nor the Board will be liable for such damage.
Upon completion of such repairs the Association will perform cursory cleaning, but shall not be
responsible for a detailed cleaning. The Board has sole discretion of defining what is reasonable for
the Icvel, quality, and extent of the repair and subsequent cleaning. In performing its responsibilities
hereunder, the Association shall have the authority to delegate to such Persons of its choice, such
duties as are approved by the Board of Directors.
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Section 17.3  Failure to Maintain. Ifthe Board of Directors determines that any Owner has
failed or refused to discharge properly such Owner's obligation with regard to the maintenance,
repair, or replacement of items for which such Owner is responsible hereunder, then the Association
shall give the Owner written notice of the Owner's failure or refusal and of the Association's right to
provide necessary maintenance, repair, or replacement at the Owner's cost and expense. The notice
shall set forth with reasonable particularity the maintenance, repair, or replacement deemed necessary
by the Board of Directors. Unless the Board of Directors determines that an emergency exists, the
Owner shall have ten (10) days within which to complete maintenance or repair, or if the
maintenance or repair is not capable of completion within such time period, to commence
replacement or repair within ten (10) days and prosecute the completion thereof with all deliberate
speed. If the Board of Directors determines that: (1) an emergency exists, or (ii) that an Owner has
not complied with the demand given by the Association as herein provided, the Association may
provide any such maintenance, repair, or replacement at the Owner's sole cost and expense, and such
costs, including reasonable attorney fees, shall be an assessment and a lien against the Unit.

Section 17.4 Maintenance Standards and Interpretation. The maintenance standards and
the enforcement thereof and the interpretation of maintenance obligations under this Declaration may
vary from one term of the Board of Directors to another. These variances shall not constitute a
waiver by the Board of Directors of the right to adopt and enforce maintenance standards under this
Article. No decision or interpretation by the Board of Directors shall constitute a binding precedent
with respect to subsequent decisions or interpretations of the Board of Directors. All maintenance
of a Unit shall be in conformance with reasonable standards of the Association from time-to-time
established. No Owner shall perform any maintenance which may result in a change or alteration to
the exterior of the Unit without the prior written approval of the Board of Directors as provided in
Article 13 hereof.

Section 17.5 Measures Related to Insurance Coverage. The Board, upon resolution, shall
have the authority to require all or any Unit Owner(s) to do any act or perform any work involving
portions of the Project which are the maintenance responsibility of the Unit Owner, which will, in
the Board's sole discretion, decrease the possibility of fire or other damage in the Project, reduce the
insurance premium paid by the Association for any insurance coverage, or otherwise assist the Board
in procuring or maintaining such insurance coverage(s). This authority shall include, but need not
be limited to, requiring all Owners to turn off cut-off valves, which may now or hereafter be installed,
during winter months for outside water spigots; requiring Owners to insulate pipes sufficiently ortake
other preventive measures to prevent freezing of water pipes; requiring Owners to install and
maintain smoke detectors; requiring Owners to make improvements to the Owner's Unit; and such

" othermeasures as the Board may reasonably require so long as the cost of such work does not exceed

Five Hundred and No/100 Dollars ($500.00) per Unit in any twelve (12) month period.

Section 17.6  Performance of Work by Association. In addition to, and not in limitation of,
any other rights the Association may have, if any Unit Owner does not comply with any reasanable
requirement made by the Board pursuant to Section 17.5 above, the Association, upon fifteen (15)
days' written notice (during which period the Unit Owner may perform the required act or work
without further liability), may perform such required act or work at the Unit Owner's sole cost. Such
cost shall be an assessment and a lien against the Unit as provided herein. The Association shall have
all nights necessary to implement the requirements mandated by the Board pursuant to Section 17.5,
including, but not limited to, a right of entry during reasonable hours and after reasonable notice to
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the Owner or Occupant of the Unit, except that access may be had at any time without notice in an
emergency situation. :

Section 17.7  Association Right of Entry. For the purpose of performing the maintenance
of the Common Elements or for any other purpose reasonably related to the performance by the
Board of its responsibilities under this Declaration, the Association agents or employees shall have
the right to enter any Condominium Unit or upon any portion of the Common Elements to effect
emergency repairs. For other than emergency repairs, the Association's agents or employees shall
have the right to enter any Condominium Unit or any portion of the Common Elements to effect
repairs, Improvements, replacements or maintenance which the Association deems necessary, after
approval by two-thirds (%5) vote of the Board. Such entry shall be made with as little inconvenience
to the Owner as possible. Any damage caused thereby shall be repaired by the Association. Such
entry for other than emergency repairs shall be made only upon reasonable notice to the Owner.

ARTICLE 18
PARTY WALLS

Section 18.1 General Rules of Law to Apply. Each wall built as a part of the original
construction of the Units which shall serve and separate any two (2) adjoining Units shall constitute
a party wall and, to the extent not inconsistent with the provisions of this Article, the general rules
of law regarding party walls and liability for property damage due to negligent or willful acts or
omissions shall apply thereto,

Section 18.2 Sharing of Repair and Maintenance. The cost of reasonable repair and
maintenance of a party wall shall be shared by the Owners who make use of the wall in equal
proportions.

Section 18.3 Damage and Destruction. If a party wall is destroyed or damaged by fire or
other casualty, then to the extent that such damage is not covered by insurance and repaired out of
the proceeds of insurance, any Owner or Owners who have benefitted by the wall may restore it, and
the Association shall reimburse said Owner(s) for the cost incurred, without prejudice, however, to
the Association's right to seek reimbursement from or withhold payment to the Owners or others
under any rule of law or provision in this Declaration regarding liability for negligent or wiliful acts
Or omissions,

Section 184 Right to Contribution Runs With Land. The right of any Owner to contribution
from any other Owner under this Article shall be appurtenant to the land and shall pass to such
Owner's successors-in-title.

ARTICLE 19
MORTGAGEE RIGHTS

Section 19.1 Liability of First Mortgasees. Where a First Mortgagee of record or other
purchaser of a Unit obtains title pursuant to judicial or nonjudicial foreclosure of the Mortgage, it
shall not be liable for the share of the Common Expenses or assessments by the Association
chargeable to such Unit which became due prior to such acquisition of title. Such unpaid share of
Common Expenses or assessments shall be deemed to be Cotnmon Expenses collectible from Owners
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of all the Units, including such acquirer, its successors, and assigns. Additionally, such acquirer shall
be responsible for all charges accruing subsequent to the passage of title, including, but not limited
to, all charges for the month in which title is passes.

Section 19.2 Mortgagee Notice. Upon written request to the Association, identifying the
name and address of the holder and the Unit number or address, any Eligible Mortgagee will be
entitled to timely written notice of:

(2) any condemnation loss or any casualty loss which affects a material portion
of the Project or any Unit on which there is a First Mortgage held by such Eligible Mortgagee;

) any delinquency in the payment of assessments or charges owed by an Owner
of a Unit subject to a First Mortgage held by such Eligible Mortgagee which remains unsatisfied for
a period of sixty (60) days, and any default in the performance by an individual Unit Owner of any
other obligation under the Project Instruments which is not cured within sixty (60} days;

{c) any lapse, cancellation, or material modification of any insurance policy or
fidelity bond maintained by the Association; or

(@ any proposed action which would require the consent of a specified percentage
of Eligible Mortgagees, as specified herein.

Section 19.3  Financial Statements. Any First Mortgagee shall be entitled, upon written
request, to receive within a reasonable time after request, a copy of the financial statement of the
Association for the immediately preceding fiscal year, free of charge to the Mortgagee so requesting.

Section19.4  Additional Mortgagee Rights. Notwithstanding anything to the contrary herein
contained, the provisions of Articles 15 and 16 governing sales and leases shall not apply to impair
the right of any first Mortgagee to:

(a)  forecloseortaketitleto a Unit pursuant to remedies contained in its Mortgage;
or

) take a deed or assignment in lieu of foreclosure; or
(c) sell, lease, or otherwise dispose of a Unit acquired by the Mortgagee.

Section 19.5 Mortgagee's Consent. Provided that the holder of the First Mortgage informs
the Association in writing of its appropriate address and requests in writing to be notified, neither the
Association nor any Owner shall do any of the following, unless at least sixty-seven (67%) percent
of the Eligible Mortgages which encumbers Units (based upon one (1) vote for each Unit encumbered
by such Mortgage) have given their prior written approval:

(a) seek, by act or ornission, to abandon the Project or to terminate the Plat or this
Declaration, or change, waive or abandon any scheme or regulation or enforcement thereof,
pertaining to the architectural design or the exterior appearance or maintenance of Condomininm
Units or the Common Elements;
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(b)  terminate the legal status of the Project after substantial destruction or
condemnation, if the same occurs;

(©) change the Allocated Interest or obligations of any Condominium Unit for
purposes of levying assessments or allocating distributions of hazard insurance proceeds or
condemnation awards or for determining the Allocated Interest of the Common Elements appurtenant
to each Condominium Unit;

(d)  partition or subdivide any Condominium Unit (applicable only to the affected
Mortgage);

(e) seek, by act or omission, te abandon, partition, subdivide, encumber, sell or
transfer the Common Elements; however, the granting of public utility easemments or other public
purposes which is consistent with the normal or traditional uses in the geographical area in which the
Project is located shall not be deemed a transfer within the meaning of this provision;

163) apply hazard insurance proceeds for losses to any portion of the Project for
other than the repair, replacement or reconstruction of the Project, except as may be provided by
statute upon substantial loss to the Condominium Units or Common Elements;

{(g) fail to maintain fire and extended coverage insurance on the Project and all
Common Elements on a current replacement cost basis in an amount less than one hundred percent
(100%) of the insurable value, based on current replacement cost.

Section 19.6  Notice to Association. Upon request, each Owner shall be obligated to furnish
to the Association the name and address of the holder of any Mortgage encumbering such Owner's
Unit.

Section 19.7  Failure of Mortgagee to Respond. Any Mortgagee who receives a written
request from the Board to respond to or consent to any action shall be deemed to have approved such
action if the Association does not receive a written response from the Mortgagee within thirty (30)
days of the date of the Association's request, provided such request is delivered to the Mortgagee by
certified or registered mail, return receipt requested,

Section 19.8  Construction of Article. Nothing contained in this Article shall be construed
to reduce the percentage vote that must otherwise be obtained under the Declaration, Bylaws, or State
law for any of the acts set out in this Article.

ARTICLE 20
ADDITIONAL DECLARANT RIGHTS

Section2(,]  Sale and Leasing of Units. Notwithstanding anything to the confrary contained
herein, Declarant shall have the right to sell or lease Units and to erect and maintain signs to facilitate
such sales or leases as it, in its sole discretion, deems appropriate and shall not be required to comply
with the provisions of this Declaration regarding signs and sales or signs and leases.
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Section 20.2 Construction and Sale Period. Notwithstanding any provisions in this
Declaration, the Bylaws, Articles of Incorporation, use restrictions, rules and regulations, design
guidelines, any amendments thereto, and related documents, for so long as Declarant owns any
portion of the Project, it shall be expressly permissible for Declarant and any builder, contractor,
subcontractor, or developer approved by Declarant to maintain and carry on, upon such portion of
the Project as Declarant may deern necessary, such facilities and activities as in the sole opinion of
Declarant may be required, convenient, or incidental to Declarant's and such third party's
development, construction, and sales activities related to the Property, including, but without
ltmitation, the right of access, ingress or egress for vehicular and pedestrian traffic over, under, on,
or in the Project; the right to tie into any portion of the Project with streets, driveways, parking areas,
and walkways; the right to tie into and/or otherwise connect and use (without a tap-on or any other
fee for so doing), install, lay, replace, relocate, maintain, and repair any device which provides utility
or similar services including, without limitation, electrical, telephone, natural gas, water, sewer and
drainage lines and facilities constructed or installed in, on, under, and/or over the Project; the right
to carry on sales and promotional activities within and about the Project; and the right to construct
and operate business offices, signs, construction trailers, model Units, and sales offices. Declarant
and any such third party, as designated by Declarant, may use Units or offices owned or leased by
Declarant or such third-party as model Units and sales offices. Rights exercised pursuant to such
reserved casement(s) shall be exercised with a minimum of interference with the quiet enjoyment of
affected property and Owners; reasonable steps shall be taken to protect such property and Owners;
and damage shall be repaired by the Person causing the damage at its sole expense.

Section 20.3  Further Declarant's Rights.

(a)  Certainspecific rights are reserved by this Declaration to the Declarant. These
Declarant Rights are to facilitate the work of conversion of Condominium Units, Common Elements,
Limited Common Elements and improvements upon the Project. The completion of the work, sale,
rental or other disposition of said Condominium Units is essential to the establishment of the Project
as aresidential community. So that this work can be completed and the Project established as a fully
occupied residential community as rapidly as possible, nothing in this Declaration shalt be understood
to:

N Prevent Declarant or its contractors or subcontractors from doing
things on the Project or in any Condominium Unit, Limited Common Element, Common
Elements, which are reasonably necessary or advisable in connection with the completion of
said work, including, without limitation, alterations, structural or otherwise, to any portion
of the Project; or

(2) Prevent Declarant or its representatives from constructing and
maintaining on any part or parts of the Project, such structures as may be reasonable and
necessary for the conduct of its business of completing said work and establishing said
Project as a residential community and disposing of the same by sale, lease or otherwise; or

3) Prevent Declarant from conducting on any part of the Project its
business of completing its work, and of establishing a plan of Condominium Unit ownership
and of disposing of the Project in the form of Condominium Units by sale, lease or otherwise;
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(4) Prevent Declarant from maintaining such sign or signs on any portion
of the Project as may be necessary for the sale, lease or disposition thereof; provided,
however, that the maintenance of any such sign shall, during the sales period, not
unreasonably interfere with the use by any Owner of his Condominium Unit, or Limited
Common Elements; or .

(5) Require Declarant to obtain the consent or approval of any Owner or
holder of a First Mortgage to exercise any of the foregoing rights.

(b)  No trailer, model home, or construction, sales or leasing office located on a
Condominium Unit owned by Declarant shall constitute a Common Element, or otherwise be owned
by the Association or any Owner of any Condominium Unit (other than Declarant). Nothing
contained in this Declaration shall limit the right of Declarant or to require Declarant to obtain
approvals (a) to excavate, cut, fill or grade any property owned by Declarant or to construct, alter,
demolish or replace any improvements on any property owned by Declarant or (b) to use any
structure on any property owned by Declarant as a construction, model home or real estate sales or
leasing office in connection with the sale of any property within the boundaries of the Project, or {c)
to require Declarant to seek or obtain the approval of the Association or other Owners for any such
activity or Improvements to Property by Declarant on any Property owned by Declarant. Nothing
in this Declaration shall limit or impair the reserved rights of Declarant as elsewhere provided in this
Declaration,

(¢)  Declarant hereby specifically reserves the right (during the Declarant Rights
Period) to: (I) create Condominium Units or Common Elements; (i} subdivide or combine
Condominium Units or convert Condominium Units (or portions thereof) to Common Elements; (1ii)
convert Common Elements (or portions thereof) to Condominium Units or Limited Common
Elements; (iv) complete improvements indicated on the Plat; (v) exercise any development right
stated i this Declaration; (vi) use easements through the Common Elements for the purpose of
making improvements within the Condominium Project or within the property that may be added to
the Project; (vii) maintain sales and managetment offices, model Units, and advertising signs within
the Project; (viii) use the Common Elements to make improvements to the Common Elements or
Condominium Units; (ix) amend the Plat in order to conform such Plat to the actual location of any
improvement, or to establish and designate the location in which Declarant is exercising its rights
reserved herein; or (x) appoint or remove any officer of the Association or any member of the Board
of Directors.

Section 20.4  Expiration of Reserved Rights. The reserved rights of Declarant set forth in
this Article 20 shall terminate upon the expiration of the Declarant Rights Period.

ARTICLE 21
EASEMENTS

Section 21.1 Use and Enjoyment. Each Unit Owner and Occupant shall have a right and
casement of use and enjoyment in and to the Common Elements (including the right of access,
ingress and egress to and from his or her Unit over those portions of the Project designated for such
purposes), and such easement shall be appurtenant to and shall pass with the title to each Unit,
subject, however, (I) to the rights of the Unit Owners to the exclusive use of the Limited Common
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Elements assigned to their respective Units; (ii) to the ri ght of the Association to control the use and
enjoyment of the Common Elements as provided by the terms of this Declaration, including, but not
limited to, the right of the Association to suspend voting and use privileges as provided herein; and
(i1i) to the gencral terms and conditions of this Declaration. Every portion of 2 Unit and all Limited
Common Elements contributing to the support of an abutting Unit shall be burdened with an
easement of support for the benefit of such abutting Unit.

Section 21.2  Utilities. To the extent that any utility line, pipe, wire, or conduit serving any
Unit, Units, or the Common Elements shall lie wholly or partially within the boundaries of another
Unit or the Common Elements, such other Unit, Units, or the Common Elements shall be burdened
with an easement for the use, maintenance, repair and replacement of such utility line, pipe, wire or
conduit, such easement to be in favor of the Unit, Units, or Common Elements served by the same
and the Association. It shall be the obligation of the benefitted Owner to maintain, replace, and
repair any pipe, line, conduit, duct, or wire owned by such Owner, even if such pipe, line, conduit,
duct or wire is located in the Unit of another Owner. In such circumstance, the benefitted Owner
shall repair all incidental damage to any Unit or the Common Elements resulting from performance
of any such work. All Unit Owners hereby covenant and agree that as finished levels can have
varying degrees, such repairs will be complete only to the extent ofbeing "paint-ready.” Components
that may require repair or replacement, such as tile or trim, will be reinstated only to the extent that
matching or similar materials are readily available at reasonable costs, as determined in the sole
discretion of the Board.

Section 21.3  Pest Control. The Association may, but shall not be obligated to, dispense
chemicals for the extermination of insects and pests within the Units and Common Elements. In the
event the Association chooses to provide such pest control, the Association and its duly authorized
contractors, representatives, and agents shall have an easement to enter Units for the purpose of
dispensing chemicals for the extermination of insects and pests within the Units and Common
Elements. Each Unit Owner shall either provide a key to the Unit for purpose of such entry or have
someone available at such times as are designated by the Board of Directors to allow entry intothe
Unit for this purpose. The Association shall not be liable for any illness, damage, ot injury caused
by the dispensing of these chemicals for this purpose.

Section 21.4 Declarant Easements. For so long as Declarant owns any Unit primarily for
the purpose of sale, Declarant and its duly authorized contractors, representatives, agents, and
employees shall have: (a) an easement for the maintenance of signs, a sales office, a business office,
promotional facilities and model Units on the Project, together with such other facilities as in the
opinion of Declarant may be reasonably required, convenient, or incidental to the completion,
renovation, improvement, development, or sale of the Unit; (b) a transferable easement on, over,
through, under, and across the Common Elements and Limited Common Elements for the purpose
of making improvements on the Project or any portion thereof, for the purpose of installing,
replacing, repaiting, and maintaining all utilities servin g the Project, and for the purpose of doing all
things reasonably necessary and proper in connection therewith; and (c) a transferable easement four
(4) feet from the ceiling of a Project Unit down into such Project Unit for the purpose of making
improvements to and installing all utility lines, pipes, wires, conduits and ducts serving the Project
Unit above such Unit and for the purpose of doing all things reasonably necessary and proper in
connection therewith,

48




ARTICLE 22
GENERAL PROVISIONS

Section22.1  Security. The Associationmay, but shall not berequired to, from time-to-time,
provide measures or take actions which directly or indirectly improve safety on the Project; however,
each Owner, on behalf of such Owner and the Occupants, guests, licensees, and invitees of the Unit
acknowledges and agrees that the Association is not a provider of security and shall have no duty to
provide security in and to the Project. It shall be the responsibility of each Owner to protect such
Owner's person and property and all responsibility to provide security shall lie solely with each of
the respective Unit Owners. The Association shall not be held liable for any loss or damage by
reason of failure to provide adequate security or ineffectiveness of safety measures undertaken.
Neither the Association nor the Declarant shall in any way be considered insurers or guarantors of
security within the Project, nor shall any of them be held liable for any loss or damage by reason of
failure or alleged failure to provide adequate security or ineffectiveness of security measures
undertaken. No representation or warranty is made that any security system or measures cannot be
compromised or circumvented, nor that any such systems or security measures undertaken will in all
cases prevent loss or provide the detection or protection for which the system is designed or intended.
Each Owner acknowledges, understands, and covenants to inform its tenants and all Occupants of
its Unit that the Association, its Board of Directors and committees, and Declarant are not insurers,
and that each Person using the Project assumes all risks of personal injury and loss or damage to
property, including Units and the contents of Units, resulting from acts of third parties.

Section22.2  Implied Rights. The Association may exercise any right or privilege given to
it expressly by this Declaration, the Bylaws, the Articles of Incorporation, any use restriction or rule,
and every other right or privilege reasonably to be implied from the existence of any right or privil ege
given to it therein or reasonably necessary to effectuate any such right or privilege.

Section 22.3 Amendment.

(a) By Declarant. The Declarant may unilaterally amend this Declaration at any
time and from time-to-time if such amendment is necessary to: (I} bring any provision into
compliance with any applicable governmental statute, rul e, regulation, or judicial determination; (ii)
enable any reputable title insurance company to 1ssue title insurance coverage on the Units: (iii)
enable any Agencies to make, purchase, insure or guarantee Mortgage loans on or title to the Units
or any of them; or (iv) satisfy the requirements of any local, state, or federal governmental agency.
However, any such amendment shall not adversely affect the title to any Unit unless the Owner shall
consent in writing,

(b) By Members. Except where a higher vote is required for action under any
other provisions of this Declaration or by the Act, in which case such higher vote shall be necessary
to amend such provision, this Declaration may be amended by the written consent of the Members
ofthe Association holding sixty-seven percent {67%) of the total vote thereof, Notice of any meeting
at which a proposed amendment will be considered shall state that fact and the subject matter of the
proposed amendment. No amendment shall be effective until certified by an officer of the
Association and recorded in the Records. Any action to challenge the validity of an amendment
adopted under this Section must be brought within one (1) year of the effective date of such
amendment. No action to challenge such amendment may be brought afier such time. No
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amendment to this Declaration which would limit, prohibit or eliminate the exercise of any Declarant
Rights shall be effective, during the Declarant Rights Period, without the consent of the Declarant,

Section 22.4  Compliance. Every Owner and Occupant of any Unit shall comply with this
Declaration, the Bylaws, and the rules and regulations of the Association. Failure to comply shall
be grounds for an action by the Association or, in a proper case, by any aggrieved Unit Owner(s) to
recover sums due, for damages or injunctive relief, or for any other remedy available at law or in
equity, in addition to those enforcement powers granted to the Association in Article 9 hereof.

Section 22.5 Severability. Whenever possible, each provision of this Declaration shall be
interpreted in such manner as to be effective and valid, but if the application of any provision of this
Declaration to any Person or to any property shall be prohibited or held invalid, such prohibition or
invalidity shall not affect any other provision or the application of any provision which can be given
effect without the invalid provision or application and, to this end, the provisions of this Declaration
are declared to be severable.

Section 22.6 Captions. The captions of each Article and Section hereof, as to the contents
of each Article and Section, are inserted only for convenience and are in no way to be construed as
defining, limiting, extending, or otherwise modifying or adding to the particular Article or Section
to which they refer.

Section 22.7 Notices. Notices provided for in this Declaration or the Articles or Bylaws
shall be in writing, and shall be addressed to any Owner at the address of the Unit and to the Declar-
ant or the Association at the address of their respective registered agents in the State. Any Owner
may designate a different address for notices to such Owner by giving written notice to the
Associalion. Notices addressed as above shall be deemed delivered three (3) business days after
mailing by United States Registered or Certified Mail, postpaid, or upon delivery when delivered in
person, including delivery by Federal Express or other reputable courier service.

Secction 22.8  Perpetuities. If any of the covenants, conditions, restrictions, or other
provisions of this Declaration shall be unlawful, void, or voidable for violation of the rule against
perpetuities, then only such provisions shall be void.

Section 22.9  Indemnification.

(a) To the fullest extent allowed by the laws of the State, and in accordance
therewith, the Association shall indemnify every current and former officer, director, and committee
member against any and all expenses, including, but not limited to, attorney's fees, imposed upon or
reasonably incurred by any officer, director, or committee member in connection with any action,
suit, or other proceeding (including settlement of any suit. or proceeding, if approved by the then
Board of Directors) to which such officer, director, or committee member may be a party by reason
of being or having been an officer, director, or committee member. The officers, directors, and
committee members shall not be liable for any mistake of judgment; negligent or otherwise, except
for their own individual wiliful misfeasance, malfeasance, misconduct, or bad faith.

(b) The officers, directors, and committee members shall have no personal liability
with respect to any contract or other commitment made by them, in good faith, on behalf of the
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Association, and the Association shall indemnify and forever hold each such officer, director, and
committee member free and harmless against any and all liability to others on account of any such
contract or commitment, Any right to indemnification provided for herein shall not be exclusive of
any other rights to which any officer, director, or committee member, or former officer, director, or
committee member, may be entitled. The Association shall maintain adequate general liability and
officers’ and directors’ liability insurance to fund this obligation, if such coverage is reasonably
available in the opinion of the Board.

(c) To the extent permitted by law, cach Owner shall release, and hold harmless
each current and former officer, director, committee member and employee from all claims, causes
of actions, liability and damages arising by reason of such person's actions or inactions relating to
the Association and the Project, unless such person's conduct constitutes gross negligence or
intentional misconduct. In the event that an Owner institutes litigation against the Association or any
current or former officer, director, committee member or employee of the Association, such Owner
shall reimburse and indemnify the Association and such other designated persons for all costs and
expenses incurred as a result of the Owner's litigation, including reasonable attorneys fees unless
there is a final court order that rules the Owner is the prevailing party in such Htigation.

Sectton22.10 Storage Spaces. Neither the Declarant nor the Association shall be held liable
for loss or damage to any property placed or kept in 2 storage space or garage in the Project. Each
Owner or Occupant with use of a storage space or garage who places or keeps property in such space
does so at his or her own risk.

Section22.11 Supplemental to Law. The provisions of this Declaration shall be in addition
and supplemental to the Act and to all other provisions of law.

Section 22.12 Numbers and Genders. Whenever used herein, unless the context shall
otherwise provide, the singular number shall include the plural, the plural the singular, and the use
of any gender shall include all genders.

Section 22.13 Successors and Assigns. This Declaration shall be binding upon and shall
inure to the benefit of Declarant, the Association, and each Owner, and the heirs, personal
representatives, successors, and assigns of each of them, except as otherwise expressly provided
herein.

Section 22.14 No Waiver. Failure to enforce any provision of this Declaration shall not
operate as a waiver of any such provision or of any other provision(s) of this Declaration no matter
how many violations or breaches occur.

Section 22.15 Conflict. In the event of a conflict between the provisions of the Declaration
and the Bylaws, the Declaration shall prevail except to the extent the Declaration is inconsistent with
the Act. In the event of a conflict between provisions relating to the exercise of Declarant's Ri ghts
and provisions relating to Owners, including specifically restrictions on rights of Owners, provisions
relating to the exercise of Declarant's Rights shall prevail notwithstanding that Declarant is also an
Owner of one or more Units.
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Section 22.16 Assignment of Declarant Rights. Declarant shall have the unrestricted right
fo assign from time-to-time anyone or more of the Declarant's Rights; provided that any such
assignment must be accompanied by a written assumption by the assignee.

Section 22.17 Adaptability of Units for the Handicapped. Units can be made handicapped
accessible in accordance with the state and city building codes. Any modification(s) for handicapped
accessibility or adaptability must be approved in advance by the Association and shall be completed
at the expense of the Unit Owner whose Unit is modified, free of liens and encumbrances and in
conformity with all applicable codes and ordinances.

Section 22.18 Disclaimer of Warranties. EACH OWNER, BY ITS ACCEPTANCE OF A
DEED FOR ITS UNIT, ACKNOWLEDGES THAT, OTHER THAN ANY WARRANTIES WHICH
SUCH OWNER MAY HAVE OBTAINED PURSUANT TO ITS PURCHASE CONTRACT, TO
THE MAXIMUM EXTENT LAWFUL DECLARANT HEREBY DISCLAIMS ANY AND ALL
ANDEACH AND EVERY EXPRESS OR IMPLIED WARRANTIES, WHETHER ESTABLISHED
BY STATUTORY, COMMON, CASE LAW OR OTHERWISE, AS TO THE DESIGN,
CONSTRUCTION, SOUND AND/OR ODOR TRAN SMISSION, EXISTENCE AND/OR
DEVELOPMENT OF MOLDS, MILDEW, TOXINS OR FUNGI, FURNISHING AND EQUIPPING
OF THE PROPERTY, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTIES
OF HABITABILITY, FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY,
COMPLIANCE WITH PLANS, ALL WARRANTIES IMPOSED BY STATUTE AND ALL
OTHER EXPRESS AND IMPLIED WARRANTIES OF ANY KIND OR CHARACTER.
DECLARANTHAS NOT GIVEN AND THE OWNER HAS NOT RELIED ON OR BARGAINED
FOR ANY SUCH WARRANTIES. EACH OWNER RECOGNIZES AND AGREES THAT THE
UNITS WERE NOT CONSTRUCTED BY DECLARANT. EACH OWNER, BY ACCEPTING A
DEED TO A UNIT, OR OTHER CONVEYANCE THEREOF, SHALL BE DEEMED TO
REPRESENT AND WARRANT TO DECLARANT THAT IN DECIDING TO ACQUIRE THE
UNIT, THE OWNER RELIED SOLELY ON SUCH OWNER'S INDEPENDENT INSPECTION OF
THE UNIT AND THE PROJECT. THE OWNER HAS NOT RECEIVED NOR RELIED ON ANY
WARRANTIES AND/OR REPRESENTATIONS FROM DECLARANT OF ANY KIND, OTHER
THAN AS EXPRESSLY PROVIDED HEREIN.

Section 22.19 Liability. Notwithstanding anything contained herein or in the other
Condominium Documents, the Association, except to the extent specifically provided to the contrary
herein, shall not be liable or responsible for, or in any manner be a guarantor or insurer of, the health,
safety or welfare of any Owner, occupant or user of any portion of the Project, including, without
limitation, Owners and their guests, invitees, agenis, servants, contractors or subcontractors or for
any property of any such persons. Without limiting the generality of the foregoing:

(a) it is the express intent of the Condominium Documents that the various
provisions thereof which are enforceable by the Association and which govern or regulate the uses
of the properties have been written, and are to be interpreted and enforced, for the sole purpose of
enhancing and maintaining the enjoyment of the properties and the value thereof:

(b)  the Association is not empowered, and has not been created, to act as an entity
which enforces or ensures the compliance with the laws of the United States, the State or any other
Jurisdiction or the prevention of tortuous activities; and
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{c) the provisions of the Condominium Documents setting forth the uses of
assessments which relate to health, safety and/or welfare shall be interpreted and applied only as
limitations on the uses of assessment funds and not as creating a duty of the Association to protect
or further the health, safety or welfare of any person(s), even if assessment funds are chosen to be
used for any such reason. :

(d) Each Owner (by virtue of his acceptance of title to his Unit) and each other
person having an interest in or lien upon, or making use of, any portion of the properties (by virtue
of accepting such interest or lien or making such use) shall be bound by this provision and shall be
deemed to have automatically waived any and all rights, claims, demands and causes of action
against the Association arising from or connected with any matter for which the liability of the
Association has been disclaimed hereby. As used herein, "Association” shall include within its
meaning all of Association's directors, officers, committee and board members, employees, agents,
contractors (including management companies), subcontractors, successors nominees and assi gns.
The provisions of this Section shall also inure to the benefit of Declarant, which shall be fuily
protected hereby.

7 IN WITNESS\ WHEREOF, the Declarant has executed this Declaration under seal, this
&/ dayof YV oo o, 2007

MORNINGSTAR LIVING, INC., a New Mexico
Corporation

e R y McMiilan, President

This instrument was acknowledged before me on the 9\7 day of ]//1 1Q\W Z\ , 2007
by Randy McMillan, as the President of Morningstar Living, Inc., a New Mexico orporation.

Noﬁ% and for the State o /\//f""/
My commission expires: Q}- [==ny¢ '?_”)9

MORNINGSTARIL, INC., aNew Mexico Corporation

STATE OF NEW MEXICO )

. )
COUNTY OF DONA ANA )




STATE OF NEW MEXICO )
COUNTY OF DONA ANA )

ThlS instrument was acknowledged before me on the (} ] day of [ /}7\ v //\ ,2007
by Randy McMillan, as the President of Momingstar II, Inc., a New Mexico corporanon

Notary Public in and forghE State of U

My commission expires:

: ’ il NeW M
. iy an i53i0n Expires,

C:AYIMiwpdocs\Rogers\Momingstar, CondoDeclaration12.apd 54
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EXHIBIT “A”
LEGAL DESCRIPTIONS

Phase 1:
Parcel 11, Alameda Preserve, in the City of Las Cruces, Dofia Ana County, New Mexico, as shown

and designated on the Plat thereof, filed in the Office of the County Clerk of said County on
December 10, 2001, in Book 19, Pages 783-788 of the Plat Records.

Phase 2:

(Note Phase 2 has been implemented and this Condominium Declaration does apply to the
following real property at this time.)

Parcel-13, Alameda Preserve, in the City of Las Cruces, Dofia Ana County, New Mexico, as shown
and designated on the Plat thereof, filed in the Office of the County Clerk of said County on
December 10, 2001, in Book 19, Pages 783-788 of the Plat Records.

C:UIMwpdocs\Rogers\Morningstar.CondoDeclaration 2.wpd 55
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Exhibit "B"
THE CASITAS AT MORNINGSTAR HOMEQOWNER'S ASSOCIATION

SCHEDULE OF PERCENT OF OWNERSHIP
Morningstar Condominiums (Phase 1&2 Combined)

Phase Square Footage Percentage

No. Unit # - Garage ~ Variable* Ownershijp**
1 1 101 : 1,220 0.432822%
2 1 102 1,220 0.432822%
3 1 103 1,220 0.432822%
4 1 104 1,220 0.432822%
5 1 105 1,220 0.432822%
6 1 108 1,220 0.432822%
7 1 107 1,220 0.432822%
8 1 108 1,220 0.432822%
g 1 201 (attached garage) 1,225 0.434596%
10 1 202 {(attached garage) . 1225 0.434596%
11 1 203 (attached garage) 1,338 0.474685%
12 1 204 (attached garage) 1,424 0.505196%
13 1 205 (attachad garage) 1,338 0.474685%
14 1 208 (attached garage) 1,424 0.505196%
15 1 301 1,080 0.386702%
16 1 302 1,080 0.386702%
17 1 303 1,090 0.386702%

18 1 304 1,090 0.386702%.
19 1 305 1,090 0.386702%
20 1 306 1,090 0.386702%
21 1 307 1,090 0.386702%
22 1 308 1,090 0.386702%
23 1 401 1,000 0.386702%
24 1 402 1,080 0.386702%
25 1 403 1,090 0.386702%
26 ] 404 1,090 0.386702%
27 1 405 1,090 0.386702%
28 1 406 1,090 0.386702%
29 1 407 1,080 0.386702%
30 1 408 1,090 0.386702%
Y| 1 501 760 0.269627%
32 1 502 760 0.269627%
33 1 503 760 0.269627%
34 1 504 760 0.269627%
35 1 505 760 0.269627%
36 1 506 760 0.269627%
37 1 507 760 0.269627%
38 1 508 - 760 0.269627%
39 1 601 1,050 0.372511%
40 1 602 1,050 0.372511%
41 1 603 1,050 0.372511%
42 1 €04 1,050 0.372511%
43 1 605 ) 1,050 0.372511%
44 1 606 ' 1,050 0.372511%
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Phase ’ Square Footage , Percentage
s Unit # Garage Variable* Ownership**

45 1 607 1,050 0.372511%
46 1 608 1,060 0.372511%
47 1 701 . 1,050 0.372511%
48 1 702 1,050 0.372511%
49 i 703 1,050 0.372511%
50 1 704 ) . 1,050 0.372511%
51 1 705 1,050 0.372511%
52 1 706 1,050 0.372511%
53 1 707 1,060 0.372511%
54 1 708 1,050 0.372511%
55 1 801 760 0.269627%
56 1 802 760 0.269627%
57 1 803 . 760 0.269627%
58 1 804 760 0.269627%
59 1 805 760 0.269627%
60 1 806 760 0.269627%
61 1 807 760 0.269627%
62 1 gos 760 0.269627%
63 1 901 760 0.269627%
64 1 802 760 0.269627%
65 1 803 760 0.269627%
€6 1 904 760 0.269627%
&7 1 905 760 0.269627%
68 1 906 760 0.269627%
69 1 907 760 0.269627%
70 1 908 7860 0.269627%
71 1 1001 1,090 0.386702%
72 1 1002 1,090 0.386702%
73 1 1003 1,690 0.386702%
74 1 1004 1,090 0.3686702%
75 1 1006 1,090 0.386702%
76 1 1006 1,090 0.386702%
77 1 1007 1,080 0.386702%
78 1 1008 1,090 0.386702%
79 1 1101 760 0.269627%
80 1 1102 760 0.269627%
81 1 1103 760 0.269627%
82 1 1104 760 0.269627%
83 1 1105 760 0.269627%
84 1 1106 760 0.269627%
85 1 1107 760 0.269627%
86 1 1108 760 0.269627% -
87 1 1201 1,090 0.386702%
88 1 1202 4,080 0.386702%
89 1 1203 1,090 0.386702%
90 1 1204 1,090 0.386702%
91 1 1205 1,080 0.386702%
92 1 1206 1,090 0.385702%
93 1 1207 " 1,080 0.386702%
94 1 1208 1,09C 0.286702%
2
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Phase ! ' Square Footage Percentage
No. Unit # Garage ~ Variable* Ownership**

95 1 1301 (attached garage) 1,225 0.434596%

g6 1 1302 {attached garage) 1,225 0.434596%

97 1 1303 (attached garage) 1,156 0.410117%

98 1 1304 (attached garage) 1,247 0.442401%
"59 1 1305 {attached garage) 1,156 0.410117%
100 1 1306 _ (attached garage) 1,247 0.442401%
101 1 1401 1,090 0.386702%
102 i 1402 1,090 0.386702%
103 1 1403 1,090 0.386702%
104 1 1404 1,080 0.386702%
105 1 1405 1,080 0.386702%
108 1 1406 1,080 0.386702%
107 1 1407 1,090 0.386702%
108 1 1408 1,090 0.386702%
109 1 1501 {attached garage) 1,225 0.434596%
110 1 1502 (attached garage) 1,225 0.434596%
111 1 1503 (attached garage) 1,338 0.474685%
112 1 1504 (attached garage) 1,424 0.505196%
113 1 1505 {attached garage) 1,338 0.474685%
114 1 1506 (attached garage) 1,424 0.505196%
115 1 1601 1,050 0.372511%
116 1 1602 1,060 0.372511%
117 1 1603 1,060 0.372511%
118 1 1604 1,050 0.372511%
119 1 1605 1,050 0.372511%
120 1 1606 1,050 0.372511%
121 1 1607 1,050 0.372511%
122 1 1608 1,050 0.372511%

Phase 1 Total: 126,084
Phase 2
123 2 1701 Altached/Single 1,253 0.444530%
124 2 1702 Attached/Double 1,587 0.563024%
125 2 1703 Aftached Double 1,587 0.563024%
126 2 1801 Attached/Singie 906 0.321424%
127 2 1802 Attached/Single 906 0.321424%
128 2 1803 Attached/Single 800 0.283818%
128 2 1804 Attached/Single a06 0.321424%
130 2 1805 Attached/Single 800 : 0.283818%
131 2 1806 Attached/Single 906 0.321424%
132 2 1901 Attached/Double 1,225 0.434596%
133 2 1902 Attached/Double 1,225 0.434596%
134 2 1903 Attached/Double 1,157 0.410471%
135 2 1904 Attached/Single 1,246 0.442046%
136 2 1905 Attached/Double 1,167 0.410471%
137 2 1906 Attached/Single 1,246 0.442048%
138 2 2001 1,086 0.385283%
139 2 2002 1,086 0.385283%
140 2 2003 1,086 0.385283%
141 2 2004 . 1,086 0.385283%
142 2 2005 1,086 0.385283%
3
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Phase ’
No _ Unit#' Garage

143 2 2006

144 2 2007

145 2 2008

146 2 2101

147 2 2102

148 2 2103

149 2 2104

150 2 2105

151 2 2106

152 2 2107

153 2 2108

154 2 2201

155 2 2202

156 2 2203

157 2 2204

158 2 2205

159 2 2206

160 2 2207

161 2 2208

162 2 2301

163 2 2302

164 2 2303

165 2 2304

166 2 2305

167 2 2306

168 2 2307

169 2 2308

170 2 2401

171 2 2402

172 2 2403

173 2 2404

174 2 2405

175 2 2406

176 2 2407

177 2 2408

178 2 2501 Attached/Single
179 2 2502 Attached/Single
180 2 2503 Attached/Double
181 2 2504 Attached/Single
182 2 2505 Attached/Double
183 2 2506 Attached/Singte
184 2 2601 Attached/Single
185 2 2602 Attached/Single
186 2 2603 Attached/Dauble
187 2 2604 Attached/Single
188 2 2605 Attached/Double
189 2 2606 Attached/Single
190 2 2701

191 2 2702

192 2 2703

Square Footage
Varigble’
1088
1,088
1,086
1,086
1,086
1,086
1,086
1,086
1,086
1,086
1,086
790
790
780
790
790
790
780
790
1,086
1,086
1,086
1,086
1,086
1,086
1,086
1,086
790
790
7490
790
790
790
790
790
1,225
1,225
1,157
1,246
1,167
1,246
1,225
1,225
1,338
1,424
1,338
1,424
1,086
1,086
1,086

uﬂ

Percentage l
Ownership*
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.285283%
0.385283%
0.385283%
0.385283%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.385283%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.280270%
0.434596%
0.434596%
0.410471%
0.442046%
0.410471%
0.442046%
0.434596%
0.434586%
0.474685%
0.505196%
0.474685%
0.505196%
0.385283%
0.385283%
0.385283%




Phase ] Square Footage Percentage
‘ No. ~ Unit# Garage Variable* ~ Ownerghip** I
193 2 2704 1,086 0.385283%
194 2 2708 1,086 0.385283%
195 2 2706 . 1,086 0.385283%
196 2 2707 1,086 0.385283%
197 2 2708 1,086 0.385283%
198 2 2801 Aftached/Single 1,253 0.444530%
199 2 2802 Attached/Double 1,587 0.563024%
200 2 2803 Aftached/Double 1,587 0.563024%
201 2 2901 Attached/Single 1,253 0.444530%
202 2 2802 Aftached/Double 1,587 0.563024%
203 2 2903 Attached/Double 1,687 0.563024%
204 2 3001 Attached/Singie 906 0.321424%
205 2 3002 Attached/Single 906 0.321424%
206 2 3003 Attached/Single 800 0.283818%
207 2 3004 Attached/Single $086 0.321424%
208 2 3005 Aftached/Single 800 0.283818%
209 2 3006 Attached/Single 906 0.321424%
210 2 3101 790 0.280270%
211 2 3102 790 0.280270%
212 2 3103 790 0.280270%
213 2 3104 790 0.280270%
214 2 3105 790 0.280270%
215 2 3106 790 0.280270%
216 2 3107 790 0.280270%
217 2 3108 780 0.280270%
218 2 3201 Attached/Single 1,225 0.434596%
219 2 3202 Attached/Single 1,225 0.434596%
220 2 3203 Aftached/Double 1,338 0.474685%
221 2 3204 Attached/Single 1,424 0.5051968%
222 2 3205 Attached/Double 1,338 : 0.474685%
223 2 3206 Attached/Single 1,424 0.505196%
224 2 3301 790 0.280270%
225 2 3302 790 0.280270%
226 2 3303 780 0.280270%
227 2 3304 790 0.280270%
228 2 3305 790 0.280270%
229 2 3308 780 0.280270%
230 2 3307 780 0.280270%
231 2 3308 790 0.280270%
232 2 3401 Aftached/Single 1,253 0.444530%
233 2 3402 Aftached/Double 1,587 0.563024%
234 2 3403 Attached/Double 1,687 0.563024%
235 2 3501 Attached/Single 1,253 0.444530%
236 2 3802 Attached/Double 1,587 0.563024%
237 2 3503 Attached/Double 1,587 0.563024%
238 2 3601 Attached/Single 506 0.321424%
239 2 3602 Attached/Single 906 0.321424%
240 2 3803 Aftached/Single 800 0.283818%
241 2 3604 Attached/Single 908 0.321424%
242 2 3605 Attached/Single 800 0.283818%
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Phase Square Footage Percentage

No. Unit# Garage _ Varjable* . Ownership**

243 2 3606 Attached/Single 906 0.321424%
244 2 3701 1,086 0.385283%
245 2 3702 - 1,086 0.385283%
246 2 3703 1,086 0.385283%
247 2 3704 1,086 0.385283%
248 2 3705 ) 1,086 0.385283%
249 2 3706 1,086 0.385283%
250 2 3707 1,086 0.385283%
251 2 3708 1,088 0.385283%
252 2 3801 Attached/Single 806 0.321424%
253 2 3802 Altached/Single 906 0.321424%
254 2 3803 Aftached/Single 800 0.283818%
255 2 3804 Aftached/Single 906 0.321424%
256 2 3805 Attached/Single 800 0.283818%
257 2 3806 Afttached/Single 906 0.321424%
258 2 3801 790 0.280270%
259 2 3902 790 0.280270%
260 2 3903 790 0.280270%
261 2 3904 790 0.260270%
262 2 3905 790 0.280270%
263 2 3906 790 0.280270%
264 2 3907 790 0.280270%
265 2 3908 790 0.280270%

266 2 4001 Attached/Single 1,225 0.434596% -
267 2 4002 Attached/Single 1,225 0.434596%
268 2 4003 Attached/Double 1,157 0.410471%
269 2 4004 Attached/Single 1,246 0.442046%
270 2 4005 Attached/Double 1,167 0.410471%
271 2 4006 Attached/Single 1,246 0.442046%

Phase 2 Total: 155,787 100.000000%

Totat Square Footage of Phase 1 & 2: 281,871

* For purposes of caiculating the Square Footage Variable the square footage of heated
fioor space of each Unit was determined by the licensed project architect, which
square footage may or may not be the exact square footage of the Unit.

" Percentage Ownership is calculated by taking the Square Footage Variable of each
respective Unit as a percent of the total Square Footage Variable of all units combined.
For example, for unit number 608, the Square Footage Variable is 1,050 square feet
divided by the tota! Square Footage of 281,871 square feet which equals a
percentage ownership of 0.372511%.
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CONDOMINIUM DECLARATION

OF

THE CASITAS AT MORNINGSTAR
CONDOMINIUMS

DONA ANA COUNTY

CITY OF LAS CRUCES, NEW MEXICO

Parcel 11, ALAMEDA PRESERVE, in the City of Las Cruces, Dofia Ana County,
New Mexico, as shown and designated on the Plat thereof, filed in the Office of the
County Clerk of said County on December 10, 2001, in Book 19, Pages 783-788 of
the Plat Records,

&95

SWHT No. Y9694
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CONDOMINIUM DECLARATION
OF
THE CasITaS AT MORNINGSTAR CONDOMINIUMS

THIS DECLARATION is made as of the day of , 2004,
by Rog/Mill, LLC, a New Mexico limited liability company (hereinafter called the "Declarant”),
having its principal place of business located at Las Cruces, New Mexico.

WITNESSETH

WHEREAS, Declarant is the fee simple owner of that certain tract or parcel of land lying
and being in the City of Las Cruces, County of Doita Ana, New Mexico, as more particularly de-
scribed in Exhibit "A," attached hereto and incarporated herein by reference (hereinafter called the
"Property”); and

WHEREAS, certain improvements have been constructed and completed on the Property as
shown on the Plat which is referenced in Articte 3 hereof; and

WHEREAS, Declarant has duly incorporated The Casitas at Momingstar Homeowners'
Assoctation, Inc. (the "Association™) as a nonprofit membership corporation under the laws of the
State; and ’ '

WHEREAS, Declarant desires to create ahorizontal property regime and submit the Property
to the condominium form of ownership pursuant to the provisions of the New Mexico Condominium
Act (New Mexico Statutes Annotated 1978, 47-7A-1 to 47-TD-20), as emended (the "Act™), ag the
same is in effect on the date hereof and the terms and conditions hereinafier set out; and

WHEREAS, this Declaration is executed to constitute the Condominium Declaration for The
Casitas at Morningstar Condominiums and is executed pursuant to and in furtherance of a common
and general plan (a) to protect and ephance the quality, value, desirability and attractiveness of all
property which may be subject to this Declaration; (b) to provide for an association, as a vehicle to
act as the condominium association of The Casitas at Morningstar Condominiums and to perform
certain functions for the benefit of owners of Condominivm Units which are to become subject to
this Declaration; {c) to define duties, powers and rights of the Association; and (d) to define certain
duties, powers and rights of owners of property which may become subject to this Declaration with
respect to the Association and with respect to the fanctions undertaken by the Association; and

WHEREAS, Declarant desires to reserve certain Declarant Rights, as hereafter defined, to
itself and its successors and assigns as Declarant, as hereinafier more particularly described;

NOW, THEREFORE, Declarant, for itself, its successors and assigns, hereby declare that
the property described in Exhibit A, attached hereto, is hereby made subject to this Declaration, and
each part of such property shall, from and after the date of recording of this Declaration, be owned,
held, transferred, conveyed, sold, leased, rented, kypothecated, encumbered, used, occupied, main-
tained, aitered and improved subject to the covenants, conditions, restrictions, limitations, reserva-

704




tions, exceptions, equitable servitudes and other provisions set forth in this Declaration, all of which .
shall run with the title to such property and be binding upon all parties having any right, title ot
interest in said property or any part thereof and upon their heirs, personal representatives, successors
and assigrs and shall inure to the benefit of each party having any such right, title or interest in said
property or any part thereof. This Declaration is subject to the provisions of the Act.

ARTICLE1
NAME

The name of the condominium development is The Casitas at Morningstar Condominiums
(hereinafter referred to as the "Project™), which shall refer to the entire Property and all improve-
ments thereon, and rights thereto, as outlined in this Declaration,

ARTICLE 2
DEFINITIONS

‘The terms used in this Declaration, the Bylaws, and the Artictes of Incorporation shal] have
their normal, generally accepted meanings except as may be otherwise defined in the Act or this
Declaration. Certain terms used in this Declaration, the Bylaws, the Articles of Incorporation, and
Rules and Regulations promulgated from time-to-time, shall be defined as follows:

Section2.1  "Act" shall be defined as the New Mexico Condominium Act (New Mexico
Statutes Annotated 1978, 47-7A-1 to 47-7D-20), as amended from time-to-time.

Section2.2  "Agencies” shall be defined as and collectively refers to the Federal National
Mortgage Association ("FNMA™), the Government Nationa]l Mortgage Association ("GNMA"), the
Federal Home Loan Mortgage Corporation ("FHLMC"), the Department of Housing and Urban
Development ("HUD"), the Veterans Administration {"VA"), and any other povernmental or quasi-
governmental agency and any other public, quasi-public, or private entity which performs (or may
perform in the future) functions similar to those currently performed by such entities.

Section 2.3  "Allocated Interest(s)” shall be defined, with respect to each Condominium
Unit, as the appurtenant undivided interest in the Common Elements, the Common Expense liability,
and votes in the Association, as the ownership percentage interest allocated to said Condominium
Unit in accordance with this Declaration. The Allocated Interest of Each Unit in Phase 1, is shown
on Exhibit "B" attached to this Declaration and incorporated herein by this reference, The percent-
age ownership of each Unit and thus the Allocated Interest is based upon the square footage of
heated floor space of the Unit divided by the heated floor space of all the Units which was deter-
mined by the licensed project architect, which square footage may or may not be the exact square
footage of the Unit. If Phase 2 is undertaken, Allocated Interest(s) will be adjusted by the same
formulation and adjusted accordingly. Each original Unit Owner of Phase 1 covenants and agrees
to the reduction of their Aliocated Interest.
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Section 2.4  "Apticles of Incorporation” or "Articles” shall be defined as the Articles of
Incorporation of The Casitas at Morningstar Homeowners' Association, Inc. filed with the New
Mexico Public Regulations Commission, as amended from tire-to-time.

Section 2.5  "Angual Asecgsments” shall be annual assessments imposed on owners of
Units other than Units owned by the Declarant as authorized by the provisions of Article 10 hereof.

Section 2.6  "Assessment(s)" shall be defined to mean: and include all assessments for
Common Expenses provided for in this Declaration,

Section 2.7 "Association” shall be defined as The Casitas at Momingstar Homeowners'
Association, Inc., a New Mexico nonprofit corporation, its successors and assigns,

Section 2.8 "Board of Darectors® or "Board" shall be defined as the govemning body re-
sponsible for management and operation of the Association as further described hereinafter and in
the Bylaws.

Section2.9  "Bujldipg" shall be defined as each building structure erected on the Property,
and "Buildings" shall refer to such buildings collectively.

Section2.10 "Bylaws" shall be defined as the Bylaws of The Casitas at Momningstar Home-
owners' Association, Inc.

Section 2.11  "Common Elements* shall be defined as all of the Property except the por-
tions thereof which constitute Units, and shall include, without limitation, ali parts of the Buildings
or any facilities, improvements, and fixtures located within & Unit which are or may be necessary
or convenient to the support, existence, use, occupation, operation, maintenance, repair, or safety
of the Buildings or any part thereof or any other Unit therein. Without limiting the generality of the
foregoing, the following shall constitute Commion Eiements:

(s)  all of theland, appurtenances, and beneficial easements which are part of the
Real Estate, including, without limitation, all access eascments, utility casements and other ease-
ments benefitting the Property;

{b)  all foundations, columns, girders, beams, and supports of any Building;

(¢)  all deck areas, balconies, patios, fireplaces, doors and windows (subject to
reservation for individual Owner use as Limited Comimon Elements, as hercafter defined and pre-
vided);

{d) the exterior wells of any Building, the main or bearing walls within any
Building, the main or bearing sub-flooring, and the roof of any Building;

(¢)  the unfinished surfaces of the floors, ceilings, and perimeter walls of the
Units, as well as non-weight bearing walls and building structures within the Units;
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(f)  all entrances, exits, vestibules, halis, corridors, lobbies, lounges, swimming
pool and related fecilities, stairways and fire escapes, if any, not within any Unit;

() all driveways and parking areas;

(b}  all other parts of the Property necessary in common use or convenient to its
. existence, maintenance, and safety;

(i}  theroof decks;
()  all landscaping;

(k)  equipment, piping, conduits, and installations used in connection with the
provision of sewer, water, electrical, and any other common utilitics serving the Property, fixtures
and decorating in common areas; and any and all sprinkler, fire, alarm, and security system compo-
nents pow or hereafter existing,

{)  anyother areas shown as “Common Elements” on the Plat; and

(m) those areas and things within the definition of “Common Elements’ as set
forth in the Act.

Section2.12  "Common Expense(s)" shall be defined as the expenses incurred or antici-
pated to be incurred by the Association for the general benefit of all Units, inchuding, but not limited
to (a) those expenses incurred for administration, management, maintenance, repair, alteration,
replacement, renovation, reconstruction, restoration, and operation of the Common Elements; (b)
expenses determined by the Association to be Common Expenses and which are lawfully assessed
against Owners; (c) expenses declared to be Common Expenses by the Act or any of the Project
Instruments; {d) teasonable reserves established for the payment of any of the foregoing; and (e)
lawful expenditures made by, or financial ligbilities of, the Association as determined by the Board
of Directors. Common Expenses may include, without limitation, the cost of & master antenna
television system or cable or satellite television service or broadband or internet service obtained
pursuant t0 a bulk contragt.

Section 2.13  "Declarant” shall mean and refer to Rog/Mill, LLC ("Rog/Mill™), and its
successors and assigns as the terms "successors and assigns” are herein limited. A party shall be
deemed a "successor or assign” of Rog/Mill as Declarant only if specifically designated in an exe-
cuted (by both the assignor and assignee), written and duly recorded instrument as & successor or
assign of Declarant under this Declaration and shall be deemed a successor or assign of Declarani
under this Declaration only as o the particular rights or interests of Declarant under this Declaration
which are specifically designated in the written instrument except that a party acquiring all or sub-
stantially a1l of the right, title and interest of Rog/Mill in the Property by foreclosure, judicial sale,
bankruptey proceedings or by other similar involuntary transfer, shall automatically be deemed a
successor and assign of Rog/Mill, as Declarant under this Declaration. To the extent that any such
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successor or assign assumes the liabilities and obligations of Declarant, Rog/Mill shall be released
from such assumed obligations and lisbilities, to the extent allowed by applicable law.

Section 2.14 "Deglarant Control Period” shall be defined to mean the petiod of time com-
mencing on the date of recording of this Declaration and ending on the earlier of: (i} one hundred
cighty (180) days after conveyance of ninety percent (90%) of the Units to Owners other than
Declarant; (ii) two (2) years after Declarant has ceased to offer Units for sale in the ordinary course
of business; or (iii) five (5) years after the date of recording of this Declaration. Such Declarant
Control Period shall include construction of Phase 2, if the option to purchase additional land is
exercised (see "Phase 2").

Section2.15 "Declarant Rights” shall mean end refer to those rights reserved to Declarant
pursuant to this Declaration, including, without Hmitation, the provisions of Article 7 and Article
20,

Section 2.16 "Declarapt Rights Perigd" shall be defined to mcan the period of time com-
mencing on the date of recording of this Declaration and ending on the eardier of: (i) the sale of all
of the Condominium Units within the Project to third-party purchasers; (ii) the date that is seven (7)
years after the date of Declarant's recording of this Declaration; or (iii) the date that Declarant
waives all remaining Declarant Rights pursuant io an express written waiver executed and acknowl-
edged by Declarant and recorded in the Records.

Section2.17 "Eligible Mortgagees” are those holders of First Mortgages secured by Units
in the Project who have requested notice of certain items as set forth in this Declaration.

Section2.18 "Guegt" shall be defined to mean any tenant of o Unit Owner, and any family
member, guest, or invitee of such Owner or of such tenant, provided that the Association Board
reserves the right to exclude from the Property any non-Owner as hereinafier provided.

Section 2.19 "Lijmited Common Elements” shall be defined as a portion of the Common
Elements reserved for the exclusive use of those entitled to occupy one (1) or more, but less than
alt, Units, as more particularly set forth in this Declaration.

Section 2.20 “Majority” shall be defined as those eligible votes, Owners, or other group
as the context may indicate totaling fifty one percent (51 %) or more of the total eligible number.

Section 2.21 "Mapaging Agent" shall be defined to mean any person or entity selected by
the Board to perform the management and operational functions of the Association, and so desig-
nated.

Section 2.22 "Morteage" shall be defined as any mortgage, deed to secure debt, deed of
trust, or other transfer or conveyance encumnbeting any Unit for the purpose of securing the perfor-
mance of an obligation. A "First Mortgage" shall be defined to mean and include a Mortgage on
a Unit which is duly recorded and has first and paramount priority under applicable law over all
other Mortgages or other liens encumbering said Unit.
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Section2.23 "Mortgagee" shall be defined as the holder of any Mortgage, and "First Mort-
gagee " shall be defined as a hotder of any First Mortgage.

Section 2.24 "Qccupant” shall be defined as any Person occupying all or any portion of a
Unit for any petiod of time, regardless of whether such Person is a tenant, the Owner of such prop-
erty, or a Guest of either. "Occupancy" shall be defined to mean the actual occupancy of any Unit
in a manner consistent with the normal usage and purposes of the Unit or the right to so occupy the
Unit, regardless of whether such right is ever exercised. It shall be presumed from the exercise of
rights of a landlord even though actual occupancy is by e tenant or licensee. The terms "occupy,”
“occupancy,” and “use” are synonymous for the purposes of this Declaration and any other Project
Instruments.

Section2.25 "Qwner” or "Unit Owner" shall be defined as.each record title holder of 2 Unit
within the Project, but not including any Mortgagee.

Section 2.26 "Parking Space” shall be defined generally as any parking space located on
the Property, as reconfigured by the Association from time to time. Parkmg Space sha]] be further
defined as “Assigned Parking Space” and “Covered Parking Space.” P are
those parking spaces assigned to an Owner, which will be assigned on purchase of 8 Unit except for
Ovmers purchasing Units with Attached Garages who will not have an Assigned Parking Space.
Covered Parking Space are the approximate 100 Covered Parking Speces initially built in the Phase
I construction which will be assigned first to the initial Owners on a “first come first serve™ basis.
Uit Owners with Attached Garages will not be etigible for either Assigned Parking Space or a
Covered Parking Space.

Section 2.27 "Person" shall be defined as any individual, corporation, limited Hability
company, firm, association, partnership, trust, or other legal entity.

Section 2.28 "Phage 1" is the initial construction and sale of the original 122 Units.

Section2.29 "Phase 2" Declarant has an option to purchase an addition 9.3 acres of land
adjacent to the Property on which Declarant intends to build an additional 167 Units, all of which
will be considered part of the Property if Declarant exercises such option.

Sectjon 2.30 "Piat" shall be defined as that certajn Plat for The Casitas at Morningstar
Condominiums filed in the Records, which Plat is incorporated into this Declaration by reference
and made a part of this Declaration, and which may include Phase 2 Plats of Survey if the option to
purchase Phase 2 land is exercised.

Section 2.31 "Project” shall be defined as The Casitas at Morningstar Condominiums
created by this Declaration, including any supplements or amendments to this Declaration. The
Project shall have two Phases, with Phase 1 being the construction and sale of the original 122 units,
and Phase 2 being the construction and sale of approximately 167 additional Units if the Phase 2
option is exercised.
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Section2.32 "Project Instruments” shall be defined as this Declaration and all exhibits to
this Declaration, as well as the Bylaws, the Articles of Incorporation, the Rules and Regulations of
the Association, and the Plat, all as may be supplemented or amended from time-to-time,

Section2.33  "Property” shall be defined asthe real property described on Exhibit “A_” and
may include Phase 2 Land if the Phase 2 aption is exercised.

Section 2.34 "Records” shall be defined to mean the real property records of Dofia Ana
County, New Mexico, and any and all other official public records relating to the ownership, use,
and transfer of real estate located in Dofia Ana County, New Mexico.

Section 2.35 "Reimbursement Assessment” shall be defined as set forth in Article 10

hereof.

Section 2.36 "Rules and Regulptions” shall be defined to mean the content of any instru-
ment, however denominated, which is adopted and/or promulgated by the Association pursuant to
the Project Instruments or the Act and relating directiy or indirectly to the operation and manage-
ment of the Property, the Project, or the affairs of the Association.

Section 2.37 “Separate Garnge" Declarant has built a five unit garage building that is
Unattached to any Unit, and which is to be sold to Unit Owners by separate deed. The Separate
Garage will be subject to the provisions of this Declaration and must be owned by Unit Owners
only.

Section2.38 "Special Assessments” shall mean special assessments imposed on Units
under the provisions of Article 10 hereof.

Section2.39 "Specific Assessments" shall mean specific assessments imposed on Units
under the provisions of Article 10 hereof.

Section 2.40 "State" shall mean the State of New Mexico.

Section 2.41  "Unit" or "Condominium Upit" shall be defined as that portion of the Project
intended for separate ownership and use and depicted as such on the Plat and shall include the undi-
vided ownership in the Common Elements assigned to the Unit by this Declaration. Notwithstand-
ing anything herein, no Common Elements or Limited Common Elements located within 2 Unit as
described herein shall be considered part of the Unit. For purposes of definition, the Unit or Condo-
minium Unit shall also include a Garage Unit if the Unit Owner has also purchased a Garage Unit
and the Attached Garage if a Unit includes an Attached Garage.

Section 242 "Unif Utilities" shall be defined as the electricity, telephone and cable used
by each Unit. Each Unit is designed with an electric meter to meter the electricity consumption for

each Unit. It will be the responsibility of each Unit Owner to pay the eleciricity consumed by
each Unit and the contractual obligations for telephoue and cable made by the Unit Owner or
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occupant and not the responsibility of the Declarant or the Association. The Unit Utilities used
by each Unit will not be part of the Common Expenses,

Section2.43 "Unattached Garage(s) " shall be defined as the five (5) Unsttached Garages
intended to be sold to and owned by Unit Owners only, Such Unattached Garages are depicted as
such on the Plat. Such Unattached Garages will be taxed separately to the Unit Owner. The
definition of “Boundaries,” as specified in this Declaration will also include an Unattached Garage.

ARTICLE 3 :
LOCATION, PROPERTY DESCRIPTION AND PLAT

The Project subject to this Declaration and the Act is located in the City of Las Cruces, Dofia

Ana County, New Mexico, being more particularly desctibed in Exhibit "A" attached to this Decla-
ration, which exhibit is specifically incorporated kerein by this reference. Additional information
on the floor plans for each Unit, as well ag the degcriptions of the boundaries of each Unit, are ¢on-
tained in the Plat, whichk document is specifically incorporated herein by this reference. The
Declarant shall have the right to file additional plats from time-to-time as necessary or appropriate
to further describe the Project, Common Elements, Limited Common Elements, or Units, or to
comply with the Act. Further, the Declarunt shall have the right to file additional plats which mod-
ify or adjust a previousiy filed plat as deemed necessary and appropriate by Declarant. The Plat is
incorporated herein by reference as if the same were set forth in their entirety herein. The Plat does
not include Phase 2 Property at this time.

ARTICLE 4
UNITS AND BOUNDARIES

Section4.]  Creation of Units.

(a)  The Project for Phase 1 will be, and is hereby, divided into one hundred
twenty-two (122) separate Units, the Limited Common Elements, and the Common Elements. The
maximum number of units which the Declarant reserves the right to create is one hundred twenty-
two (122) for Phase 1. Bach Unit consists of & dwelling space and its appurtenant percentage of
undivided Allocated Interest in the Common Elements as shown on Exhibit "B" attached to this
Declaration and incorporated herein by this reference. The percentage ownership of each Unit and
thus the Allocated Interest is based upon the square footage ofheated floor space of the Unit divided
by the heated floor space of all the Units which was determined by the licensed project architect,
which square footage may or may not he the exact square footage of the Unit. The square footage
28 50 determined, for purposes of computing the Allocated Interests shall be finel and conclusive
notwithstanding the fact that any Owner mey conclude that the square footage of any particular Unat
is different by some measure than that sc determined. If Phase 2 is undertaken, Phase 1 Allocated
Interest will be adjusted by the use of the-same formulation with the common denominator being
the heated floor space of all the Units in both Phase 1 and Phase 2 Units,

(b)  Each Unit shall be conveyed as a separately designated and legally described
freehold estate subject to the Act and the Project Instruments. The Units, and their locations in
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relationship to other Units, Common Elements, and Limited Common Elements, are depicted on the
Plat. Each Unit includes that part of the structure which lies within the boundaries set forth in Sec-
tion 4.2,

Section4.2  Horizontal (Upper and Lower) Boundaries.

(a)  The horizontal boundaries of each Unit shall be the planes formed by the
unfinished interior surfaces of the floors and eeilings of the Unit.

()  To the extent that any chutes, flues, fireplaces, ducts, conduits, wires, load
bearing walls, load bearing columns, or any other apparatus lies partially inside of the designated
boundaries of a Unit, any portions thereof serving only that Unit shall be deemed & Limited Com-
mor Element ir favor of that Unit; all portions thereof serving more than one Unit shall be deemed-
a part of the Limited Common Elements in favor of those Units; and all portions thereof serving all
Urits or the Common Elements generally shall be deemed Common Elements.

(c)  Ininterpreting any deeds and plat, the existing physical boundaries of a Unit
as originally constructed or of'a Unit reconstructed in substantial accordance with the original plans
thereof shall be conclusively presumed to be its boundaries rather than the metes and bounds ex-
pressed in any deed or plat, regardless of settling or lateral movement of the building in which the
Unit is located, and regardiess of minor variance between the boundaries shown on the Platorina
deed and those of the Unit. To the extent of any such discrepancy(ies) and variance(s), an appropri-
ate easement shall exist to prevent involuntary removal, correction, or injunction against use and
enjoyment.

Section4.3  Vertical Boundaries. The parametrical or vertical boundaries of each Unit
shall be the planes formed by the unfinished interior surfaces of the exterior walls of the Unit, Eniry
doors, exterior doors, and exterior glass surfaces, including, but nat limited to, glass windows, glass
doors, or other exterior doors serving the Unit shall be included within the boundaries of the Unit.
Heating systems serving a single Unit (including any part of such system located outside the bound-
aries of the Unit), all duct work for heating systems end appliances and plumbing fixtures within a
Unit and serving only that Unit shall be part of the Unit. The air conditioner(s) shall be considered
in the Common Elements, but owned by the Unit Owner. Exterior door frames and window frames
shall be deemed a part of the Common Elements.

Section4.4  Description of 8 Condominjum Unit. Any instrument affecting 8 Condomin-
ium Unit and/ or an Unattached Garage may legally describe it by the identifying number shown on
the Plat. This identifying number for a Condomininm Unit or Unattached Garage in the Project is
the number on the Plat identifying the individual space which is part of that Condominiurn Unit and
Unattached Garage. A legal description of a Condeminium Unit or an Unattached Garage in the
Project may be in the following form:

Unit , The Casitas at Morningstar Condominitms, in accordance with and
subject to the Condominium Peclaration for The Casitas at Momingstar Condomini-
s recorded on ,2004,Book __ ,Pages through
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, in the Office of the County Clerk of Dofia Ana County, New Mexico;

and any conveyance or other instrument affecting title to a8 Condominjum Unit, an Unattached
Gazage or any part thereof describing the Condominium Unit or the Unattached Garage in the Pro-
ject in substantially the foregoing form or otherwise effectively describing the Condominium Unit
or Unattached Garage shall be deemed to include and describe the entire Condominium Unit or
Unattached Garage including the appurtenant Allocated Interest and all of the rights, easements,
obligations, limjtations, encumbrances, covenants, conditions and restrictions benefitting or burden-
ing the Condominium Unit or Unattached Garage under the terms of this Declaration.

Section4.5  Duration of Condominium Qwyiership. The condominium ewnership of the
Project created under this Declaration shall confinue until this Declaration is termipated or revoked
as herein provided.

Section4.6  Qwnership Includes Appurtenances. The ownership of each Unit shall in-
clude, and there shall pass with each Unit as appurtenances thereto whether or not separately de-
scribed in the conveyance thereof, the Allocated Interest attributable to such Unit, together with
mesmnbership in the Association and anundivided interestin the funds and assets held by the Associa-
tion. Every portion of a Unit and afl Limited Common Elements contributing to the support of an
abutting Unit shall be burdened with an easement of support for the benefit of such abutting Unit.

Section4.7  Property Taxation. All taxes, assessments, and other charges of the State or
of any governmental subdivision or of any special improvement district or of any other taxing or
gssessing authority shall be assessed against and collected on each Condominium Utit and each
Unattached Garage separately and not on the Buildings or Project as a whole and each Condomin-
ium Unit and each Unattached Garage shall be carried on the tax books as a separate and distinet
parcel. For the purposes of valuation for assessment, the valuation of the Common Elements shall
be apportioned among the Condominium Units in proportion to the Allocated Interests appurtenant
to and part of the Condominium Units. The Association shall deliver to the assessor of the applica-
ble jurisdiction, a written notice 2s may be required by the Act or other applicable statutes, setting
forth descriptions of the Condominium Units and Unattached Garages and shall fumnish all necessary
information with respect to such apportionment of valuation of Common Elements for assessments.
The lien for taxes assessed to any Condominium Unit or Unattached Garage shall be confined to that
Condominium Unit or Unattached Garage. No forfeiture or sale of any Condomininm Unit and if
applicable the Unattached Garage for delinquent taxes, assessments or other govemmental charges
shall divest or in any way affect the title to any other Condominium Unit. Unattached Garages may
be taxed separately. The provisions of this Article 4 shell also be applicable to Garage Units that
are considered part of a8 Condominium Unit.

Section 4.8  Mechanic's Liens. No labor performed or materials furnished for use in
connection with any Condominium Unit with the consent or at the request of the Owner thereof or
his agent, contractor or subcontractor, shall create any right to file a statement of mechanic's lien
against either the Condominium Unit of any other Owner not expressly consenting to or requesting
such Jabor or materials or against any interest in the Common Elements, therein appurtenant to the
Condominium Unit of the Owner for whom such labor shall have been performed and such materiais
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shail have been furnished. Each Owner shall indemnify and hold harmless each of the other Owners
from and against liability or loss arising from the claim of any lien against any Condominfum Unit,
or any part thereof, of any Owner for labor performed or for materials furnished in work on the first
Owner's Condominium Unit. At the written request of any Owner the Association shali enforce such

indemnity by collecting from the Qwner of the Condominium Unit on which the labor was per-

formed or materials furnished the amount necessary to discharge any such lien, including all costs
incidental thereto, including attomey’s fees. If not promptly paid, the Association may collect the
same in the manner provided herein for collection of assessments.

ARTICLE 5
COMMON ELEMENTS

Section 5.1 Definition of Common Elements. The Common Elements consist of all
portions of the Project not located within the boundaries, or considered a part, of a Unit, Ownership
of the Common Elements shall be by the Unit Owners es tenants-in-common. The Allocated Inter-
est attributable to each Unit shall be es set forth in Exhibit "B".

Section5.2  Alteration of Percentage: No Separation ofInterest. Other than the Allocated
Interest being adjusted if Phase 2 is incorporated and/or as specified herein, the Allocated Interests
may otherwise be altered only by the consent of all Owners and Mortgagees (or such lesser number
of Owners and Mortgagees as may hereafter be prescribed by the Act} expressed in a duly recorded
amendment to this Declaration. The Allocated Interest of each Owner is appurtenant to the Unit
owned by the Owner and may not be separated from the Unit to which it appertains and such appur-

tenance shall be deemed to be conveyed or encumbered or to otherwise pass with the Unit whether

or not expressly mentioned or described in a conveyance or other instrument describing the Unit.

Section 5.3  No Partition: Appurtenant Use of Common Elements. The Common Ele-
ments shall temain undivided, and no Owner or any other Person shall have the right to bring eny

action for partition or division of the whole or any part thereof except as provided in the Act. Except
as provided for Limited Common Elements or as otherwise provided herein, each Owner and the
Association may use the Commron Blements for the purposes for which they are intended, but no use
shall enter or encroach upon the lawful rights of the other Owners. Each Qwner and Occupant shall
have a right and easement of use and enjoyment in and to the Commeon Elements (including the right
of aceess, ingress and egress to and from the Unit over those portions of the Project designated for
such purpose), and such easement shall be appurtenant to and shall pass with the title to such Unit,
subject to the rights of the Unit Owners to the exclusive use of the Limited Commen Elements
assigned ta their respective Units and to the right of the Association to control the use and enjoy-
ment of the Common Elements as provided by the terms of this Declaration. Every portion of a Unit
and all Limited Common Elements contributing to the support of an abutting Unit shali be butdened
with an casement of support for the benefit of such abutting Unit.

ARTICLE 6
LIMITED COMMON ELEMENTS
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Section 6.1  Designation. The Limited Common Elements and the Unit(s) or Owner to

which they are assigned, licensed, or owned by are:
{a)  tothe extent that a deck, piazza, patio, porch, or balcony, together with any
enclosure of such elements, serving a Unit is not within the boundaries of the Unit, the deck, piazza,

patio, porch, or balcony which is appurtenant to a Unit is assigned as Limited Common Element to
the Unit having direct access to such deck, piazza, patio, porch, or baicony;

(b)  the doorsteps or stoops leading as access to a deck, patio, porch, or balcony
are assigned as Limited Common Elemeats to the Unit to which the deck, patio, porch, or balcony
is assigned;

(¢}  theportion of the Common Elements on which there is located any portion
of the mechanical, electrical or heating system exclusively serving a particular Unit or Units is
assigned as Limited Common Element to the Unit or Units so served,

(d)  any gasor electric meter which serves only one Unit is assigned ag a Limited
Common Element to the Unit so served; and

(e)  eachUnitisassigned one (1) mailbox which will be located in a mailbox arcs
of the Project.

ARTICLE 7

DECLARANT AND OWNER RIGHTS
Section 7.1  Right to ine, Subdivide ignate Units/Creation of Uni
Common Elements, and Eimited Common Elements.

(2  Declarant Rights.

(1)  Combination and Subdivigion. Declarant herebyreserves the right to:
(A) physically combine the total area or space of one Unit with the total area or space of one
or more adjacent Units (whether adjacent horizontally or vertically); (B) physicaily combine
a part of or combination of parts of the area or space of one or more Units with 2 part of or
combination of parts of the area or space within one or more adjacent Units (whether adja-
cent horizontally or vertically); (C) physically subdivide one or more Units into two or more
Units; and (D) redesignate and reallocate Limited Common Elements in connection with any
comhination or subdivision of any Unites). Declarant shall not exercise its rights pursuant
to this Seetion 7.1 {a)(1) unless it is the Owner of or has the consent of all Owners of the
Units) to be subdivided or combined, nor shall Declarant exercise such rights without the
written consent of any First Mortgagee having an interest in-said Unit or Units. Any such
combination or subdivision shall result in a corresponding reallocation of the Allocated
Interest for the affected Units, provided that the Allocated Interests of all other Units shall
remain unchanged.
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2) d Co El

@) Declarant reserves the right to convert any Units owned by it
into Common Elements or Limited Common Elements. Declarant further reserves
the right to relocate the houndaries of any or all of the Units located on the Property
1o the extent Declarant owns any of such Units to incorporate any portion or all of
the Common Elements or Limited Common Elements tocated adjacent thereto as
part of such Units. 1f Declarant so relocates the boundaries of any such Unit, it may
designate, as additional Limited Common Elements appurtenant to such Unit, any
walls, floors, or other structural separations that formerly constituted the Unit bound-
ary, or any space that would be occupied by such structural separations but for the
relocation of the Unit boundary. If Declarant converts any Units to Common Ele-
ments or Limited Common Elements pursuant to this Section, the Allocated Interest
appurtenant to the remaining Units shall be reallocated proportionally in accordance
with their respective percentages ag set forth in Bxhibit "B," and an appropriate
amendment thereto and to the Plat shall be prepared by Declarant and recorded in the
Records.

(ii)  Exceptforthe"Stairways”, "Hallways", and "Lobby", Declar-
ant further reserves the right to convert any Common Elements or Limited Common
Elements into Units. If Declarant converts any Common Elements or Limited Com-
mon Elements to Units pursuant to this Section, the Allocated Interest appurtenant
to all Units shall be reallocated proportionately in accordance with the formuta uii-
lzed to establish the initial Allocated Interests, and an appropriate amendment to the
Plat shall be prepared by Declarant and recorded in the Records. Any conversion of
Common Elements and/or Limited Common Elements to Units shall require the
copsent of any Unit aner and First Mortgagee whose Unit is affected.

3) ; 3and C
exercises Phasc 2, one or more of its nghts as set forth above or any othcr Development
Right which affects the Plat after the Plat has been recorded, it shall canse & supplemental
or amended Plat or other appropriate document to be recorded in the Records reflecting the
same, and shall record an amendment, if necessary, to Exhibit "B” reflecting the same. Upon
any physical combining of Units, the resulting Unit shall be allocated to the Allocated Inter-
est appurtenant to the Units 3o combined. Upon any such physical combining of Units to
create a single Unit, the Owner of such combined Unit shall be responsible for the assess-
ments for Commeon Expenses allocable to the Units so combined, as determined pursuant to
Section 4.1. Declarant reserves the right to designate, as additional Limited Common Ele-
ments appurtenant to such combined Unit, ary walls, floors, or other physical separations
between the Units so combined, or any space which would be occupied by such physical
separations but for the combination of such Units; provided, however, that suck walls, floors,
or other physical separations or such space shall automaticaily become Common Elements
ifthe combined Units become subject to separate ownership in the future. Upon any subdi-
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vision of anyone or more Units to create additional Units, the resulting Units shall be allo-
cated the Allocated Interest of the Units so subdivided, which undivided interests shall be
allocated between or among such Units by Declarant in accordance with the formula utilized
to determine the initial Allocated Interests, and such determination shall be fina] and conclu-
sive.

(4)  Reservation of Rights for Sales and Models. The Declarant hereby

reserves, for the benefit of Declarant, its successors and assigns, a temporary nonexclusive
casement over, across, and under the Common Elements for the maintenance of sales and
leasing offices, signs, and the reasonable use of the Common Elements for sales, leasing,
marketing, and construction purposes, including, without limitation, access, ingress and
egress across, over and under the Common Elements for the purpose of further improving
the Property or the Project for purposes of marketing, leasing, and sales, so long as Declarant
owns any Unit primarily for the purpose of sale or lease. The Declarant further reserves, for
the benefit of Declarant, its successors and assigns as Declarant, the right to use any unsold
Unit as a "model unit" for purposes of marketing, leasing, and sales, so long as Declarant
owns any Unit primarily for the purpose of sale or lease,

(5)  Expiratiop of Reserved Rights. The reserved tights of Declarant set
forth in this Section 7.1(a} shall terminate upon the expiration of the Declarant Rights Pe-
rind. Declarant states that: (i) its rights under this Section 7.1 { a) or under any other provi-
sion of this Declaration may be exercised with respect to the Common Elements, Limited
Commeon Elements, or various Units at different times; (if) no assurances are made as to the
boundaries of the Units, Common Elemeants, or Limited Common Elements that may be
subject to Declarant's rights under this Section 7.1(8), or under any other provision of this
Declaration, or as to the order in which Common Elements, Limited Common Elements, or
Units, if any, may be subjected to such rights; and (ii1) if Declarant exercises any rights as
10 any Units pursuant to Section 7.1 ( &) or under any other provision of this Declaration,
such rights may, but need not, be exercised as to all or any other portion of the Property.

(b)  Unit Owner Rights. Each Owner of a Unit shall have the right to combine
two or more adjacent Units (whether adjacent horizontally or vertically), or to divide two ot more
Units which have previcusly been divided or combined, as the case may be, by Declarant in accor-
dance with Section 7.1{a), or by an Owner in accordance with this Section 7.1(b). Except as pro-
vided in the foregoing seatence, there may be no other division or combination of Units or relocation
of boundaries of adjacent Units by Owners. A proposed combination or division of Units by an
Ownmer shall require the consent of the Association and, if during the Declarant Rights Period, by
Declarant, and shall be accomplished in accordance with the procedures set forth by the Board, The
exercise of the rights granted in this Section 7.1(b) shall be subject to the prior written conseat of
each Mortgagee having an interest in any such combined or divided Unit(s). If Units are combined,
the applicable Allocated Interests appurtenant to the combined Unit shall be the sum of the previous
Allocated Interests in the Units that were combined. Any previously combined Units that are later
divided shall have the Allocated Interests which they had prior to the previous combination,
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' ARTICLE 8
ASSOCIATION MEMBERSHIP AND ALLOCATIONS

Section8.1 Membership. All Owners, by virtue of their ownership of an interest ina
Unit, excluding Persons holding such interest under a Mortgage, are members of the Association
and, except as otherwise provided herein or in the Bylaws, shall be entitled to vote on all matters
upon which members of the Association are entitled to vote pursuant to this Declaration and the Act
and in accordance with the Bylaws, subject to the provisions of Section 8.4. Each Owner is obli-
gated to comply with the Articles, Declaration, Bylaws, and the Rules and Regulations. Member-
ship in the Association shall not be transferred, pledged or alienated in any way, except upon the
sale of the Unit to which it is appurtenant, and then only to the purchaser of such Unit. Any atternpt
to make a prohibited transfer is void. If the Owner of any Unit should fail or refuse to transfer the
membership registered in his name to the purchaser of his Unit the Assoctation shall have the right
to record the transfer upon its books and other records to effectuate such Membership change.

Section8.2  Votes. Subjectto the provisions of the Project Instruments, including, without
limitation, Section 8.4, each Owner shall be entitled to cast one (1) weighted vote for each Unit in
which such Owner holds the interest required for membership, which vote shall be appurtenent to
such Unit. Each vote shall be weighted in accordance with the Allocated Interests. No votes may
be split; each Owner must vote his or her entire weighted vote on each matter to be voted on by the
Ovwmers, If Owners of a Unit cannot agree on how the vote for that Unit is to be cast, that vote will
not be cast or counted for any purpose other than the calculation of the total votes for the entire
Project. The total votes for the entire Project shall equal one hundred twenty-two (122) at all times.

Section8.3  Allocation of Liability for Common Expenses. Except as otherwise provided
herein, each Unit is hereby allocated liability for Common Expenses apportioned in accordance with
the Allocated Interests.

(a)  Exceptasprovided below, or elsewhere in the Act or Project instruments, the
amount of all Common Expenses shall be assessed against all the Units in accordance with the
allocation of liability for Common Expenses described above.

(b)  The Board of Directors shall have the power to assess specifically pursuant
to this Section as in its discretion it deems appropriate. Failure of the Board of Directors to exercise
its authority under this Section shall not be grounds for any action against the Association or the
Board of Directors and shall not constitute a waiver of the right to exercise authority under this
Section in the future with respect to any expenses, including an expense for which the Board of
Directors has not previously exercised its guthority under this Section.

(1)  AnyCommon Expensesbenefitting less than all of the Units or signif-
icantly disproportionately benefitting all Units may be specifically assessed equitably among
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all of the Units which are benefitted sccording to the benefit received, as determined in the
sole discretion of the Board of Directors,

(2)  AnyCommon Expenses occasioned by the conduct of less than all of
thase entitled to occupy all of the Units or by the Occupant( s}, licensees, or invitees of any
such Unit or Units may be specifically assessed against such Unit or Units. For purposes of
subsection (b) of this Section, nonuser shall constitate a benefit to less than all Units or a
significantly disproportionate benefit among all Units only when such nonuser results in an
identiftable, calculable reduction in cost to the Association.

~ontrol Period. Notwithstanding any

contrary provision hereof, dunng the Declm'antContml mod the Board shall be elected as fol-

lows:

(a)  Until the date which is sixty (60} days after conveyance of eighty percent
{80%) of the Units to Owners other than Declarant, all of the members of the Board shali be ap-
pointed by Declarant, in Declarant's sole diserstion, and such members need not be Owners; and

(b)  From: and after the date which is sixty (60) days after conveyance of fifty
percent (50%) of the Units to Owners other than Declarant, at ieast onc member and not less than
twenty-five percent (25%) of the members of the Board shall be appointed by the Declarant from
among the Owners. No member so appointed shall be an affiliate of the Declarant if such persons
are available.

Declarant may voluntatily surrender the right to appoint and remove officers and members of the
Board before termination of the Declarant Control Period, but in that event Declerant may require,
for the duration of the Declarant Control Period, that specified actions of the Association or Board,
be approved by the Declarant before they become effective

ARTICLE 9
ASSOCIATION RIGHTS AND RESTRICTIONS

The Association shall have all of the rights set forth in this article in addition to, and not in
limitation of, all other rights it may have pursuant to the laws of the State, this Declaration, and the
Project Instruments,

Section 9.1  Right of Entry. The Association shall have the right fo enter into Units for
maintenance, emergency, seciity, of safety purposes, which right may be exercised by the Board
of Directors, officers, agents, employees, managers, and all police officers, fire personnel, arbu-
lance personnel, and similar emergency personnel in the performance of their respective duties.
Except in an emergency situation, entry shell be only during reasonable hours and after reasonable
notice to the Owner or Occupant of the Unit.
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Section 9.2  Rules and Regulations. The Association shall have the continuing right to
make and to enforce reasonable rules and regulations governing the yse of the Project, including the
Units, Limited Common Elements, and Common Elements,

Section 93 Right of Enforcement. The Association shall have the right to enforce use
restrictions, provisions of the Declaration and Bylaws, and rules and regulations by the imposition
of reasonable monetary fines and suspension of use and voting privileges. These powers, however,
shall not be construed as limiting any other legal means of enforcing the vse restrictions or rules and
regulations of the Association. Any fines imposed in accordance with this Section 9.3 shall be
considered an assessment against the Unit and may be collected in the manner provided for coilec-
tion of other assessments.

Section 9.4  Pemmits, Licenses, Easements, etc. The Association shall have the right to
grant permits, licenses, utility easements, and other easements over, through, and under the Common
Elements without a vote of the Owners, Owners are subject to the terms of any exclusive or other
arrangement entered into by the Association with regard to the grant of & permit, license, utility
easement, or other easement to any third party.

Section9.5  Right of Maintenance. The Association shall bave the right to control, man-
age, operale, maintain, improve, and replace all portions of the Project for which the Association
is assigned maintenance responsibility under this Declaration or applicable law. '

Section9.6  PropertyRights. The Association shafl have the right to acquire, hold, encum-
ber, and dispose of tangible and intangible personal property and real property.

Section 9.7  Casualty Loss. The Association shal] have the right to deal with any insur-
ance carrier and/or any governmental or quasi-goveramental eptity, as the case may be, in the event
of damage ot destruction as a result of casualty loss, or threatened or actual condemnation, or exer-
cise of rights of eminent domain, in accordance with the provisions of this Declaration and applica-
ble law.

Section9.8  Governmental Entities. The Association shall have the right to represent the
Owners in desling with governmental entities.

Section9.9  Master Owners' Associgtion. The Association shall have the exclusive right
to represent the Property with respect to any matters pertaining to any master association of which
the Property is a part.

Section9.10  Common Elements. The Association shall have the right to close temporarily
any portion of the Common Eiements for cmergency, security, or safety purposes, or for any such
other reasonable purpose as determined in the sole discretion of the Board, with no priot notice of
such closing to the Owners, for a period not to exceed one (1) year. Furthermore, the Association
shall have the right to permanently close any portion of the Common Elements (excluding Limited
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Common Elements) upon thirty {30} deys prior notice to all Owners. Any portion of the Common
Elements which has been permanently closed may be reopened by action of the Board or by the vote
of Owners holding a majority of the votes cast at a duly called special or annual meeting.

ARTICLE 10
ASSESSMENTS

Section10.1 Purposeof Assesgment. The Agsociation shall have the power to levy assess-
ments as provided hercin and in the Act. The assessments for Common Expenses provided for
herein shall be used for the general purposes of promoting the health, safety, welfare, common
benefit, and enjoyment of the Owners and Occupants of Units in the Project as may be more specifi-
cally guthorized from time-to-time by the Board of Directors.

Section 10.2 jon of the Lien and nal Obligati r . Each Ovwner
of any Unit, by acceptance of a deed therefor, whether or not it shall be so expressed in such deed,
is deemed to covenant angd agree to pay to the Association; (i) annual assessments or charges ("An-
nua) Assessments™); (ii) special assessments ("Special Assessments™); (iii) specific assessments
("Specific Assessments"); and (iv} an assessment upon the sale of a Unit ("Assessment Reserve
Payment") all as berein provided. All such assessments, together with late charges, interest, costs,
and reasonable attomey's fees actually incurred shall be a charge on the Unit and shall be a continu-
ing lien upon the Unit against which each assessment is made, Such lien shall be superior to all
other liens, except () the liens of all taxes, bonds, assessments, and other levies which by law would
be superior, and {b) the lien or charge of any First Mortgage mede in good faith and for value (ex-
cept those accruing after the First Mortgagee forecloses or takes a conveyance in lieu of forecio-
sure). Such lien, when delinquent, may be enforced by suit, judgment, and/or foreclosure in the
same manner &s Mortgages are foreclosed under the laws of the State. Such amounts shall also be
the personal obligation of each Person who was the Owner of such Unit at the time when the assess-
meat fell due and may be coltected in the same manner as other debts or liens are collected under
the laws of the State. Each Owner and each successor-in-title to the Unit shall be jointly and sever-
ally liable for all assessments and charges dve and payable at the time of any conveyance, Assess-
ments shall be paid in such manner and on such dates as may be fixed by the Board of Directors;
unless otherwise provided, the Annual Assessments shall be paid in equal monthly instaliments due
on the first day of each calendar month. No Owner may be exempt from liability for or otherwise
withholding payment of assessments for any reason whatsoever, including, but not limited to, non-
vser of the Common Eiements; the Association's faiture to perform its obligations required or pur-
portedly required under this Declaration or applicable law; or inconvenience, discomfort, or pur-
ported or actual consequential damages arising from the Association’s performance of its duties or
deficiency therein.

Section10.3  Notjce to Lien Holders. A copy of the notice of delinquency shall be mailed
certified mail or registered mail, retumn receipt requested, to holders of recorded liens, and to persons

who have recorded requests for notice with the Associstion. Notice shall be mailed to the name and
address as appears on the request for notice and on the recorded lieas.
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Section 10.4 Lien/Secyrity Interest. A lien under this Article 10 is prior to all otber liens
and encumbrances on the Unit except:

(8)  Liens and encumbrances recorded before the recordation of the Declaration;

(b)  Liens for rea] estate taxes and other governmental assessments or charges
against the Unit;

(¢} Other than as provided in Section 10.4(c)(1) below, a First Mortgage on the
Unit recorded before the date on which the assessment sought to be enforced became delinguent.

(1)  Notwithstanding the provisions of Section 10.4{c) above, the lien of
the Association shall be prior to all First Mortgage liens to the extent of six (6) months of
regular Common Expense assessments.

This Section10.4 does not affect the priority of mechanics' or materialmen's liens, or the priority of
liens for other assessments made by the Association. Recording of the Declaration constitutes
record notice and perfection of the lien. No further recordation of any ¢laim of lien for assessment
under this Section 10.4 is required, except that a notice of delinquent assessment must be recorded
before commencement of foreclosure.

Section 10.5 Subordiration of the Lien to First Mortgage. Except as provided in Section
10.4(c)(1), the lien of the assessments provided for herein shall be subordinate to the lien upon any
Unit of a First Mortgage recorded prior to the date that the assessment sought to be enforced be-
comes delinquent. Sale or transfer of any Condominium Unit shall not affect the assessment lien.
However, the sale or transfer of any Condominium Unit pursuant to judicial or nonjudicial foreclo-
sure of a First Mortgage or any conveyance in lieu thereof shall, except pursuant to Section
10.4(cX1), extinguish the lien of such assessments as to payments which became due prior to such
sale or transfer, No sale or transfer shall relieve such Condominiwm Unit from lien rights for any
assessments thereafter becoming due. Where the holder of a recorded First Mortgage or other
parchaser of 8 Condominium Unit obtains title to the same as a resutt of forectosure or conveyance
in liew, such acquirer of title, his successors and assigns, shall not, except prrsuant to Section
10.4(c)(1), be liable for Allocated Interest of the Common Expenses or assessments by the Associa-
tion chergeable to such Condominium Unit which became due prior to the acquisition of title to such
Condominium Unit by such acquirer. Such unpaid Allocated Interest of Common Expenses or
assessments shall be deemed to be Common Expenses collectible from all of the Condominium
Units including such acquirer, his successors and assigns.

Section 10,6 Delinguent Assesgments. All assessménts and related charges not paid on or
before the due date shall be delinquent, and the Owner shall be in default.

(8  Ifanymonthly installment of Annual Assessments or any part thereof or any
other charge is not paid in full within five (5) days of when due, a late charge equal to the greater
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of ten dollars (§10.00) or ten percent (10%) of the amount not paid, or such higher amounts as may
be permitted or suthorized by the Act, may be imposed without further notice or waming to the
delinquent Owner, and interest at the highest rate as permitted by the Act or ather applicable law
and adopted by resolution of the Board of Directors shall accrue from the due date.

(b)  Ifpart payment of assessments end related charges is made, the amount re-
ceived shall be applied in the following order, and no restrictive language on any check or draft shall
be effective to change the order of application:

(1)  respectively, toenyunpaid late charges, interest charges, and Specific
Assessments (in¢luding, but not limited to, fines) in the ordet of their coming due;

{2) o costs of collection, including reasonable attorney's fees actually
incurred by the Association;

(3}  to eny unpaid installments of the Annual Assessment or Special As-
sessments in the order of their coming due; and

(4)  any other amounts due and owing,

(¢)  Ifassessments, fines, or other charges or any part thereof due from an Owner
are not paid when due, a notice of delinquency may be given to that Owner stating that if the assess-
meat, fine, or charge remains delinquent for more than ten {10) days from the date of the notice of
delinquency, the Board of Directors may accelerate and declare immediately due all of that Owner's
unpaid installments of the Annual Assessment, any Special Assessments, and any Specific Assess-
ments. If an Owmer fails to pay all assessments and related charges currently due within ten (10)
days of the date of the notice of delinquency, the Board of Directors may then accelerate and declare
immediately due afl installments of the Annual Assessment, any Special Assessments, and any
Specific Assessments without any further notice being given to the delinquent Owner. Upon accel-
eration, that Owner shall thereby lose the privilege of paying the Annual Assessment in monthly
installments for that fiscal year.

(d)  Ifassessments and other charges or any past thereof remain unpaid more than
thirty (30) days after the assessment payments first become delinquent, the Association, acting
through the Board of Directors, may institnte suit to collect all amounts due pursuant to the provi-
sions of the Declaration, the Bylaws, the Act and the law of the State, and may suspend the Owner's
and/or Occupant's right to vote and/or to use the Common Elements; provided, bowever, that the
Board of Directors may not limit ingress or egress to or from the Unit or disconnect utilities or other
essential services to the Unit.

Section 10.7 Computation of Operating Budget and Angual Assessment. The Board has
the obligation and duty, prior to the beginning of each fiscal year, to prepare a budget covering the
estimated costs of operating the Project during the coming year. The Board shall cause the budget
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and notice of the assessments to be levied against each Unit for the following vear to be deliversd
to each member at least thirty (30) days prior to the end of the Association's fiscal year. The Annual
Assessment for each Unit shall be equal to the amount of the budget approved by the Board multi-
plied by the percentage of ownership in the Common Elements owned by each Unit. The budget
and the Annual Assessment shall become effective unless disapproved at a duly called and consti-
tuted meeting of the Association by a vote of at least fifty-one percent (51%) of the total eligible
voting power of the Association; provided, however, if 2 quorum is not obtained at the such meeting,
the budget shall become effective even though a vote to disapprove the budget could not be called
at the meeting. During the Declarant Control Period, Declarant shall have the option, but shall not
be required to, Joan funds to the Association to make up eny deficits in the budget and shall have
the option of charging interest on all funds advanced to the Association used to fund such deficits.
Notwithstanding the foregoing, in the event that the membership disapproves the proposed budget
or the Board fails for any reason 50 to determine the budget for the succeeding year, then and until
such time as a budget shall have beer determined as provided herein, the budget in effect for the
current year shall continue for the succeeding year. In such case, the Board may propose a new
budget at any time during the year at a special meeting of the Association. The proposed budget and
Annual Assessment shall be delivered to the members at least thirty (30) days prior to the proposed
effective date thereof and at least seven (7) days prior to the special meeting. The approval proce-
dure set forth above for budgets considered at annual meetings shall also apply to budgets consid-
ered at special meetings.

Section 10.8  Specjal Assessments. In addition to the Annual Assessment provided for in
Section 10.2 above, the Board of Directors may, at any time, and in addition to any other rights it
may have, levy a special assessment against all Owners as, in its discretion, it shall deem appropri-
ate. Notice of any such special assessment shall be sent to all Owners prior to becoming effective.
Notwithstanding the above, for so long as the Declarant owns any portion of the Project, all Special
Assessments must be consented to by the Declarant prior to becoming effective.

Section 10.9 Specific Assessments. The Board shall have the power to assess specific
expenses of the Association against Units (&) receiving benefits, items, or services not provided to
all Units within the Project that are incurred upon request of the Owner of a Unit for specific items
or services relating to the Unit or (b) that are incurred as a consequence of the conduct of less than
all Owners, their licensees, invitees, or guests. The Associationmay also levy or spectfically assess
any Unit to reimburse the Association for costs incurred in bringing the Unit into compliance with
the provisions of the Declaration, any applicable Supplemental Declaration, the Articles, the Bylaws,
and rules and regulations, provided the Board gives prior notice to the Unit Owner and an opportu-
nity for a hearing.

Section 10.10 Assessment Regerves. Upon each sale of a Unit, the purchaser shall deposit
at ¢losing with the Association an amount determined by the Association, which sum shall not
exceed two times the amount of the monthly Common Expense assessment then allocable to such
Unit. Such sum shall be non-refundable and shall be held, with or without interest, by the Associa-
tion or Managing Agent in a segregated account as a reserve for working capital, and may be used
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for such purposes as the Association or the Board deems necessary or appropriate, except as re-
stricted by the provisions of Section 10.12 hereof. Such payment shall not be considered an advance
payment of regular assessments nor shall it relieve an Owner from making the regular monthly
payment of other assessments as the same come due. For the purpose of this Section 10.10, "sale”
means the conveyance of an ownership interest of more than 51 % of ownership, coupled with a
present possessory interest, excluding any such transfers between and among Persons already having
some ownership and possessory interest in a common Unit. Lien and collection rights relating to
Assegsment Reserves payments shall be the same as for other assessments.

Section 10,11 Capital Budget agd Contribption. The Board shall annually prepare a capitat
budget which shall take into account the number and nature of replaceable assets, the expected life
of each asset, the expected repair or replacement cost, and available reserves. The Board shall set
the required capital contribution, if any, in an amount sufficient to permit meeting the projected
capital needs of the Association, as shown on the capital budget. The capital contribution required,
if any, shall be fixed by the Board and included within the budget and assessment as provided in
Section 10.4 of this Article. A copy of the capital budget shall be distributed to each member in the
same manner g3 the operating budget.

Section 10.12 Dagte of Commencement of Assessments. The obligation to pay assessments
shali commence as to a Unit on the date on which the assessment is made by the Association. The
first Annual Assessment levied on each Unit shall be prorated on a per diem basis and adjusted
according to the number of days and months remaining in the fiscal yeer at the fime assessments
commence on the Unit -

Section 10.13 Statement of Account. Any Owner, Eligible Mortgagee, or a Person having
executed a contract for the purchase of a Unit, or a lender considering a loan to be secured by a Unit,
shall be entitled, upon written request, to a statement from the Association setting forth the amount
of assesstnents due and unpaid, including any late charges, interest, fines, or other charges ageinst
a Unit. The Associgtion shall respond in writing within ten (10) days of receipt of the request for
a statement; provided, however, the Association may require the payment of a reasorable fee as a
prerequisite to the issuance of such a statement. Such written statement shall be binding on the
Association as to the amount of assessments due on the Unit as of the date specified therein.

Section 10.14 Surplys Funds and Compmon Profits. Common profits from whatever source
shall be applied o the payment of Common Expenses. Any surplus funds remaining afier the appli-
cation of such common profits to the payment of Common Expenses shall, at the option of the Board
of Directors, be distributed to the Owners, credited to the next assessment chargeable to the Owners
in propottion to the liability for Common Expenses attributable to each Unit, or added to the Associ-
ation's reserve account.

Section 10.15 Assessment for Unit Utilities. Each Unit Owner is responsible to timely pay
the Unit Utilities of their Unit. The Association or the Declarant is not responsible for payment of
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Unit Utilities. Thus, Assessment will not be altocated as a Common Expense and the Unit Utilities
of cach particular Unit will be the sole responsibility of the each Unit Owner.

ARTICLE 11
INSURANCE

Section 11.1 Insyrance. The Association shall obtain and maintain at all times, gsa
Common Expense, insurance as required by law and as required herein, All such insurance coverage
shall be written in the name of the Association as trustee for itself, each of the Owners, and the
Mortgagees of Owners, if any. It shall be the duty of the Board of Directors at least every three (3)
years to conduct an insurance review to'determine if the policy in force is adequate to meet the needs
of the Association. Such insurance shall num to the benefit of the Association, the respective Unit
Ovwners, and their respective Mortgagees, as their interests may appear.

(a)  The Association may elect at its sole discretion to obtain an insurance policy
that covers any of the following types of property contained within a Unit, regardiess of ownership:

(1) fixtures, improvements, and alterations that are part of the Buildings
or structure; and

(2)  appliances which become fixtures, including built-in refrigerating,
ventilating, cooking, dishwashing, lavndering, security, or housekeeping appliances,

(t)  TheBoard of Ditectors shall utilize every reasonable effort to secure a master
policy covering physical damage in an amount equal to full replacement costs of all improvements
located on the Project at commercially reasonable rates that witl provide the following:

(1)  that the insurer waives it rights of subrogation of any claims against
the Board of Directors, officers of the Association, the individual Owners, their respective
household members, and their respective insurers;

(2)  thatthe master policy on the Project cannot be canceled, invalidated,
or suspended on account of the conduct of any director, officer, or employec of the
Association or the managing agent without a prior demand in writing delivered to the
Association and to all Morntgagees of Units to cure the defect, and the allowance of a
rezsonable time thereafter within which the defect may be cured;

(3)  that any "no other insurance” ¢lause contained in the master policy
shall expressly exclude individual Unit Owners' policies from its operation;

(4)  that until the expiration of thirty (30) days after the insurer gives
notice in writing to the Mortgagee of any Unit, the Mortgagee's insurance coverage will not
be affected or jeopardized by any act or conduct of the Owner of such Unit, the other Unit
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QOwmers, the Board of Directors, or any of their agents, employecs, or houschold members,
nor be canceled for nonpayment of premiums;

(5) that the master policy may not be canceled or substantially modified
without at least thirty (30) days prior notice in writing: to the Board of Directors and all
Mortgagees of Units;

(6)  aconstruction code endorsement;
(7  anagresdvalue endorsement end an inflation guard endorsement; and

(8} that the deductible amount per occurrence shall not exceed such
amount as determined by the Board.

()  All policies of insurance shall be written with a company suthorized to do
business in the State and holding a rating of B+:V or better in the Financial Category as established
by AM. Best Company, Inc., if available at commercially reasonable rates, or, if not available, the
best rating available. The company shall provide insurance certificates to each Owner and each
Mortgagee upon request.

(d)  Exclusiveauthorityto adjust losses under policies obtained by the Association
shall be vested in the Association's Board of Directors; provided, however, no Mortgagee having
an interest in such losses shall be prohibited from participating in the seftlernent negotiations, ifany,
related thereto.

(&  Inno event shall the insurance coverage obtained and maintained by the
Association hereunder be brought into contribution with insurance purchased by individual Unit
Owners or their Mortgagees. Any Unit Owner who obtains an individual insurance policy which
ingures Common Elements or Limited Common Elements shall file a copy of such individual policy
or policies with the Board of Directors within thirty (30) days afier the purchase of such insurance.
Such Owner shall also promptly notify, in writing, the Board of Directors in the event such policy
is canceled.

()  In addition to the insurance required herein above, the Board shall obtain as
a Common Expense:

(1)  worker's compensation insurance if and to the extent nécmary to
meet the requirements of law; and

(2)  flood insurance, to the extent that it is required by law or the Board
determines it to be necessary. .
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(3)  officers’ and directors’ liability insurance as the Board determines to
be necessary without or without a cross-liability endorsement.

() Inaddition to the required insurance, the Board may obtain such additional
insurance, in such amounts and with such endorsements, as the Board determines is advisable in its
sole discretion, which additional insurance shall be 8 Common Expense, Such additional insurance
may include without limitation: fidelity bonds, covering officers, directors, employees, and other
persons who haedle or are responsible for hendling Association funds.

{h)  Insurance carried by the Association as s Common Expense shall not include
part of a Unit not depicted on the Plat, nor shall the Association include public liability insurance
for individual Owners for liability arising within the Unit, Nothing contained herein gives any
Owner or other party a priority over the rights of First Mortgagees as to distribution of insurance
proceeds. :

()  Every Unit Owner shall be obligated to obtain and maintain af all times
insurance covering those portions of his or her Unit to the extent not insured by policies maintained
by the Association. Each Owner shall obtain at the Owner's expense insurance coverage for the
finished surfaces of perimeter and partition walls, floors, and ceilings within the Unit (i.e., paint,
wallpaper, paneling, other wall covering, tile, bathroom fixtures, appliences, cabinets, carpet and
any floor covering;) and any other improvements, betterments, or personal property owned by the
Owner which are not Common Eilements or Limited Common Elements. Upon request by the
Board, the Unit Owner shall furnish a copy of such insurance poticy or palicies to the Association,
In the event that any such Unit Owner fails to obtain insurance as required by this subsectior, the
Association may purchase such insurance on behalf of the Unit Owner and assess the cost thereof
to the Unit Owner, to be collected in the manner provided for collection of assessments under
Article 10 hereof.

(i)  In the event of an insured loss, any required deductible shall be considered
a maintepance expense to be paid by the Person(s) who would be responsible for such Joss in the
absence of insurance. I the Joss affects more than one Unit or 2 Unit and the Common Elements,
the cost of the deductible may be apportioned equitably by the Board among the parties suffering
loss in proportion to each affected owner's porticn of the total cost of repair. Notwithstanding this,
if the insurance policy provides that the deductible will apply to each Unit separately or to each
occurrence, each Unit Owner shall be responsible for paying the deductible pertaining to s or ker
Unit, if any. If any Owner or Owners fail 1o pay the deductible when required under this subsection,
then the Association may pay the deductible and assess the cost to the Owner or Owners pursuant
to Article 10 hereof.

Section 11.2  Qwmers: Policigs. OWNERS ARE RESPONSIBLE FOR CARRYING, AT
THEIR OWN EXPENSE, INSURANCE TO AUGMENT OR COVER LOSSES AND DAMAGES
NOT COVERED BY THE BLANKET INSURANCE CARRIED BY THE ASSOCIATION.
Insurance policies issued to the Association do not climinate the need for Unit Owners to obtain
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insurance for their own benefit as outlined in Section 11.1(i). Individual Owners may carry such
other insurance for their own benefit and at their own expense as they may deem appropriate,
provided that the lisbility of the carriers issuing insurance obtained by the Association shall not be
affected or diminished by reason of any such additional insurance carried by any Owner. Insurapce
coverage on improvements and fixtures installed by an Owner and on furnishings, including
carpeting and other floor coverings, draperies, oven, range, refrigerator, wallpaper, disposal and
other items of personal property belonging to the Owner, and public liability coverage within each
Condominium Unit shall be the sole and direct responsibility of the Owner thereof, and the Board
of Directors, the Association and Deciarant shall have no responsibility therefor. Similarly, Owners
shall be responsible for insuring any items stored in any storage area, and for insuring any
automobiles, motorcycles or other vehicles, any bicycles, and any parts and contents of any of the
foregoing, which are parked in eny Parking Space, Attached Garape, detached garage or storage
areas, and the Board of Directors, the Association or Declarant shall have no responsibility
therefore.

Section 11.3  No Imperiling of Insurarice. Mo Owner and no Owner's guests shall do
anything or cause anything to be kept in or on the Project which might: (i) result in an increase in

the premniums of insurance obtained for the Project unless the Owner pays the full amount of such .

increase upon demand of the Association; or (ii) cause cencellation of such insurance.

Section 11.4 Owmers Policies. All policies of insurance shall provide that the insuranice
thereunder shall be invalidated or suspended only with respect to the interest of any particular
Owner that is guilty of a breach of warranty, a negligent or willful act or omission, or
noncompliance with any provision of such policy, including payment of the msurance premium
applicable to that Owner's interest. Furthermore, if & particular Owner permits or fails to prevent
the happening of any event, whether occurring before or after a loss, under which the provisions of
apolicy would otherwise invalidate or suspend the entire policy, the insurance under any such policy
attributable to the interest of all other insured Owners, First Mortgagees and other Persons who are
named insured end who are not guilty of any such act or omission, shall not be invalidated or
suspended and shall remain in full force and effect,

ARTICLE 12
REPAIR AND RECONSTRUCTION

Section 12.1  Casualty Destruction of Common Eiements. If any portion of the Common
Elements is damaged or destroyed by fire or other casualty, then:

(a)  If the cost to repair or rebuild does not exceed the amount of available
insurance proceeds, the Board shall contract to repair or rebuild the damaged portions of the
Common Elements substantially in accordance with the original plans and specifications.

(b)  If the cost to repair or rebuild exceeds the amount of avajlable insurance
proceeds, then the Board shall contract to repair or rebuild the damaged portions of the Common
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Elements substantially in aceordance with the original plans and specifications therefor, unless at
least eighty percent (80%4) of the all of the Owners, as well as one hundred percent (100%) of the
Owners of Units or assigned Limited Common Element that will not be rebuilt, elect not to repair
or rebuild the Condominium Project.

{c)  If the Owners elect not to the repair or rebuild the Common Elements as
provided in Section 12.1(b), then each Owner (and his Mortgagee(s)) as their respective interest shiall
then appear shall be entitled to receive that portion of the insurance proceeds equal to the proportion
of the decrease in fair market value of his Condominium Unit as compared to the aggrepate decrease
in the fair market values of all the Condominium Units caused by such damage or destruction. For
purposes hereof, fair market value shall be determined by an appraiser licensed by the State, selected
by the Board and hired by and at the expense of the Association.

(d)  Shouldadispute arise as to the distribution of insurance proceeds as provided
in Section 12.1(c), the dispule shall be decided by the American Arbitration Association pursuant
to its Commercial Rules of Arbitration, with the arbitration proceedings held in the area of the
Project. .

(e)  Ifabid to repair or rebuild is accepted, the Board shall have the right to levy
a special assessment against each Condominium Unit in the daraged or destroyed Building( s) in
the proportion the Condominium Units are assessed for purposes of reising funds for the rebuilding
or major repair of the structural Common Elements, to make up any deficiency between the total
insurance proceeds and the contract price for such repair and rebuilding. Such assessment and all
insurance proceeds, whether or not subject to liens of Mortgegees, shal! be paid to the account of
the Association to be used for such rebuilding.

Section 122  Taking of Common Elements. If any pertion of the Common Elements is
taken by condemnation, eminent domain or any proceeding in lieu thereof, and the award therefor
is not allocated among the Owners and holders of Mortgages on such Owner's Unit, as their
respective interests then appear, by court judgment or by agreement between the condemning
authority and each of the affected Owners, then the Owners of the Common Elements, and the
Mortgage as their respective interests then appear, shall be entitled to receive a distribution from the
award for such taking in the same proportion as insurance praceeds will be distributed pursuant to
Section 12.1( ¢). However, if it should be determined to repair or rebuild any portion of the
Common Elements, such proceeds shall be paid to the Assoctation for that purpose in the same
manner and subject to the same tetms; conditions and limitations as are set forth in Section 12.1 for
the repair of damaged or destroyed portions of the Common Elements. Any decision to repair or
rebuild shall be made in the same marmer and subject to the same conditions and limitations as
provided in Section 12.1 to determine whether or not to rebuild or repair the damage ot destruction.

Section 12.3  Casvalty Destruction of Condominjum Unit. In the event of damage or
destruction of any Condominium Unit, the Owner thereof shall reconstruct the same as soon as
reasonably practicable and substantially in accord with the original plans and specifications therefor;
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provided, however, that any such Owner may, with the written consent of the Board, reconstruct or
repair the same pursuant to new or changed plans and specifications, In the event the Board fails
to approve or disapprove such changed plans and specifications within sixty (60) days of receipt
thereof by the Association, they shall be deemed to have been approved.

Section 12.4  Taking of Condorpinium Unjt. In the event of the taking of a Condominium
Unit, the Owner (and his Mortgagees as their interests may appear) of the Condominium Unit shall
be entitled to receive the award for such taking and after acceptance thersof, said Owner or said
Owner's Mortgagee shall be divested of any further interests in the Condominium Project if such
Cwner shall vacate his or her Condominium Unit as the result of such taking, In such event said
Owner shall grant his or her remaining Allocated Interests in the Common Elements appurtenant
to the Condominium Unit so taken, if any, to the other Owners owning an Allocated Interest in the
sarne Common Elements, such grant 1o be in propottion to the Allocated Interest in the Common
Elements then owned by each.

Section 12.5 Montgage Interest Approval. Any restoration or repair of the Project, after
a partial condemnation or damage due to an insurable hazard, shall be performed substantially in
accordance with original plans and specifications, unless other action is approved by holders of First
Mortgages Interests on Condominium Units which have at least fifty one percent (51 %) of the votes
of Condominium Units subject to Eligible Mortgages.

ARTICLE 13
ARCHITECTURAL CONTROL

Section 13.1  Architectural Standards.

(a) Except for the Declarant and except as provided herein, no Owuer, Occupant,
or any other person may make any encroachment onto the Common Elements or Limited Common
Elements, or make any exterior change, alteration, or construction (including peinting and
landscaping), nor erect, place or post any object, sign, antenna, playground equipment, light (except
for reasonable seasonal decorative lights during the applicable seasonal period), storm door or
window, artificial vegetation, exterior sculpture, fountain, flag, or thing on the exterior of the
Buildings, in any windows, or make any structural changes to a Unit, or modify the plumbing,
electrical or HV AC systems of a Unit, or otherwise make any changes to any Limited Common
Elements, or any other Common Elements, without first obtaining the written approval of the
Architectural Review Board (the “ARB”).

{b)  The standard for approval of such improvements shall include, but not be
limited to, aesthetic consideration, materials to be used, harmony with the external design of the
existing Buildings, the Jocation in relation to surrounding structures and topography, the effect on
the structural and other systems shared with other Units. Applications for approval of any such
architectural modification shall be in writing and shall provide such information as the ARB may
reasonably require. The ARB or its designated representative shall be the sole arbiter of such
application and may withhold approval for any reason, including purely aesthetic considerations,
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and it shall be entitled o stop any construction which is not in conformance with epproved plans.
The Board of Directors or the ARB may publish written architectural standards for exterior and
Common Elements alterations or additions, and any request in substantial compliance therewith
shall be approved; provided, however, each such requested change shall be in harmony with the
external design of the existing Buildings and Units and the location in relation to surrounding
structures and topography. The ARB may allow such encroachments on the Common Elements and
Limited Common Elements as it deems acceptable, A

(¢}  Intheeventthat the ARB fails to approve or to disapprove such application
within forty-five (45) days after the application and all information as the ARB may reasonably
require have been submitted, its approval will not be required and this section (&) will be decmed
complied with; provided however, even if the requirements of this subsection are satisfied, nothing
herein shall authorize anyone to cogstruct or maintain any structure or improvement that is
otberwige in violation of the Declaration, the Bylaws, or the rules and regulations,

Section13.2  Architectural Review Board. The ARB shall have exclusive jurisdiction over
all construction on any portion of the Project. During the Declarant Contro] Period, the Declarant
retains the right to appoint and remove all members of the ARB, who shall serve at the Declarant’s
discretion. The ARB shall consist of one (1) to three (3) members, with the exact number being set
from time to time by and in the sole discretion of the Declarant for so long as the Declarant retains
the right to appoint and remove ARB members. There shall be no surrender of these rights prior to
their expiration as provided above, except in a written instrument in recordable form executed by
Declarant; provided, however, that Declarant may delegate certain authority of the ARB. to the
Association for such periods of time as Declarant in its sole discretion may decide. Upon expiration
of permanent surrender of such rights, the Board shai! set the number of members of the ARB and
appoint the members of the ARB, who shall thereafter serve and may be removed in the Board's
discretion.

Section 13.3  Condition of Approval; Delivery of Insurance. As a condition of approval
for a requested architectural change, modification, addition, or alteration, an Owner, on behglf of

such Owner and such Owner's successors-in-interest, shall assume the obligation to complete all
work in accordance with applicable codes and ordinances, free of liens and encumbrances, and
assume all responsibilities for maintenance, repair, replacement, and insurance of such change,
modification, addition, or alteration. In the discretion of the ARB, an Owner may be required to
verify such condition of epproval by written instrument in recordable form acknowledged by such
Owner. The ARB may elso condition any approval upon the posting of a bond or other form of
completion assurance. Each Owner making improvements to such Owner’s Unit shall be obligated
to deliver to the Association evidence that (a) such Owner maintains current general lisbility insur-
ance covering the construction to be performed by Owner or its agents, with minimum limits of
$1,000,000 per occurrence/$2,000,000 aggregate, and with insurance companies qualified under
Section 11.1(c); and (b) the Association is named as an additional insured under such policy.

Section 13.4  Limitation of Lisbility. Review and approval of any application pursuant to
this Section is made on the basis of aesthetic considerations only and the Declarant, the Board of
Directors, and the ARB shall not bear any responsibility for ensunng the structural integrity or
soundness of approved construction or modifications, nor for ensuring compliance with building
codes and other governmental requirements. The Declarant, the Association, the Board of Directors,
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the ARB, and the members of any of the foregoing shall not be held liabie for any injury, damages,
or loss arising out of the manner or quality of approved construction on or modifications to any Unit.

Section 13.5 No_Wajver of Future Approvals. Each Owner acknowledges that the
members of the Board of Directors and the ARB will change from time-to-time and that
interpretation, application, and enforcement of the architechural standards may vary accordingly.
The approval of either the Board of Directors or the ARB of any proposals, plans, specifications,
or drawings for any work done or proposed, or in connection with any other matier requiring the
approval and consent of the Board of Directors or the ARR, shall not be deemed to constitute a
waiver of any right to withhold approval or consent as to any similar proposals, plans, specifications,
drawings, ot matters whatsoever subsequently or additionally submitted for approval or consent.

Scction 13.6  Enforcement. Any construction, alteration, or other werk done in violation
of this Article shall be decmed to be nonconforming. Upon written request from the ARB, or from
the Board of Directors if said authority has been delegated by the Declarant to the Association ot
Declarant's right under Section 13.2 has expired or been surrendered, Owuers shall, at their own cost
and expense, remove such construction, alteration, or other work and shall restore the property to
substantially the same condition as existed prior to the construction, alteration, or other work.
Should an Owner fail to remove and restore as required hereunder, the ARB shall have the Tight to
enter the property, remove the violation and restore the property to substantially the same condition
as existed prior to the construction, alteration, or other work. All costs thereof, including reasonable
attorney’s fees, may be assessed against the Unit and collected as an assessment pursuant to this
Declaration. In addijtion to the foregoing, the ARB shall have the authority and standing, on behalf
of the Association, to irapose reasonable fines and to pursue ail iegal and equitable remedics
available to enforce the provisions of this Section and its decisions. Any exterior change, alteration,
or construction {including landscaping) upon the Common Elements made by an Owner in violation
of this Declaration shall be at such Qwner's sole risk and expense. The ARB may require that the
Owner remove the change, alteration, or construction and restore the Common Elements to the
original condition, or may require that the change, alteration, or construction remain on the Common
Elements without reimbursement to the Owner for any expense incurred in making the change,
alteration, or construction.

Section 13.7 Declarant Exception. The provisions of this Article shall not apply to the
injtial construction by Declarant of Condominium Units or other improverents fo the Project by
Declarant, and neither the Board nor any committee appointed by the Board shall have any authority
or right to approve or disapprove the initial construction, upgrades or renovations by Declarant of
Condominium Units or other improvements to the Project by Declarant.

ARTICLE 14
USE RESTRICTIONS

Each Owner of a Unit shall be responsible for ensuring that the Owner's family, invitees,
guests, tenants, employees and Occupants comply with all provisions of the Project Instruments.
Furthermore, each Owner and Occupant shall always endeaver to observe and promote the
cooperative purposes for which the Association was established. In addition te any rights that the
Association may have against the Owner's family, invitees, guests, tenants, employees or Occupants,
as a result of such Person's violation of the Project Instruments, the Association may take action
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under this Declaration against the Owner as if the Owner committed the violation in conjunction
with the Owner's family, invitees, puests, tenants, employees or Occupants. Whether the same is
documented elsewhere or not, under any such circumstances above described, the affected Owner
shall have and enjoy e right over for indemnification and/or contribution from and against the
offending party. This right over shall not be deemed to diminish the Lability of the Owner to the
Association, and the Association shall also have all remedies available at law or in cquity against
the offending party jointly and severally with the Owner. Use restrictions regarding the use of Units
and the Common Elements are as follows and also as may be adopted by the Board of Directors in
accordance with the terms hereof and as specified in the Bylaws, In addition, the Units are subject
to any and all use restrictions currently contained in the Records.

Section14.1 Units. Al Units shall be used for residential purposes and for ancillary home
office uses, except as provided in Article 20 with respect to Declarant. A home office use shall be
considered ancillary so long as: (a) the existence or operation of the activity is not apparent or
detestable by sight, sound, or smell from outside the Unit; (b) the activity conforms to all zoning
requirements for the Project; (c) the activity does not involve regular or unrcagonable visitation to
the Unit by clients, customers, suppliers, or other invitees, or door-to-door solicitation of residents
of the Project; (d) the activity does not increase traffic or include frequent deliveries within the
Project other than deliveries by couriers, express majl carriers, parcel delivery services, and other
such delivery services; ( €) the activity is consistent with the primarily residential character of the
Project and does not constitute a nuisance, or a hazardous or offensive use, or threaten the security
or safety of other residents of the Project, as may be determined in the sole discretion of the Beard;
and (f) the activity does not result in a materially greater use of Common Element facilities or
Association services or increase the premiums for any insurance mainteined by the Association.

Section 14.2 No Business or Trade. No other business, trade, or similar activity shall be
conducted upon a Unit without the prior written consent of the Board. The terms "business” and
"trade,” as used in this provision, shall be construed to have their ordinary, generally accepted
meanings and shall include, without limitation, any occupation, wotk, or activity undertaken on an
ongoing basis which involves the provision of goods or services to persons other than the provider's
family and for which the provider receives a fee, compensation, or other form of consideration,
regardless of whether: (a) such activity is engaged in firll or part-time; (b) such activity is intended
to or does generate a profit; or (¢} a license is required. The leasing of 2 Unit shall not be considered
a business or trade within the meaning of this Section. This Section shalt not apply to any activity
conducted by the Declarant or an agent of the Declarant, or a contractor or subcontractor approved
by the Declarant, with respect to its development and sale of the Project or its use of apy Units
which it owns within the Project.

Section14.3  Alteration of Units. Subject to the prior approval of the ARB and compliance
with the other provisions of this Declaration, Unit Owners may make alterations to the interiors of
their Units, relocate the boundarics between adjoining Units, and subdivide their Units as follows:

(e}  Alferations of the [nterjors of the Units. If any Owner acquires an adjoining
Unit, such Owner may (subject o the prior written approval of the Mortgagees of the Units
involved, the prior written approval of the Board, and, for so long as the Declarant owns a Unit, the
prior written approval of the Declarant) remove all or any part of any intervening partition or to
create doorways or other apertures therein, notwithstanding the fact that such partition may, in whole

3l

733



or part, be part of the Common Elements, so long as no portion of any load bearing wall or column
is materially weakened or removed and no portion of any Common Elements is damaged, destroyed,
or endangered, other than that partition and any chutes, flues, conduits, wires or other apparatus
contained therein which.shall be relocated by such Owner if such facilities serve any other part of
the Project. The alterations permitted by this subsection shall not be deemed an alteration or
relocation of boundaries between adjoining Units.

(b)  Relecation of Bopundaries. For so long as Declarant owns one or more Units,
boundaries between adjoining Units may be relocated only with the prior written consent of the
Declarant, The Declarant shall have the right to relocate boundaries between Units owned by the
Declarant or its affiliates withont the approval of the Association, and the Declarant, without the
need for further Owner approval, may execute any required amendment to the Declaration on the
Association's behalf pertaining thereto.

(c)  Subdivision of Upits. An Qwner may sabdivide his or her Unit only with the
prior written consent of the Association acting through the Boerd and, for so long as the Declarant
owns a Unit, without the prior written consent of the Declarant. Notwithstanding the above, the
Declarant shall have the right to subdivide Units owned by the Declarant or its affiliates without the
approval of the Association, and the Declarant, without the need for further Owner approval, may
execute any required amendment to the Declaration on the Association’s behalf pertaining thereto.
Notwithstanding anything in this Declaration to the contrary, any Amendment required to provide
for subdivision of Units shall set forth the restated Allocated Interests attributable to each Unit
created by the subdivision, the total of which must equal the Allocated Interest attributable to the
Unit that existed before subdivision. The Owners hereby delegate authorization to the Board of
Directors or, the Declarant, for so Jong as the Declarant owns a Unit, without a membership vote,
to restate the Ailocated Interests for purposes of this subsection, in its sole discretion.
Notwithstanding anything herein to the contrary, the Board of Directors is not authorized to restate
the Allocated Interests of a subdivided Unit without the consent of the Declarant, for so long as the
Declarant owns any portion of the Project.

Section 14.4 Use of Common Elements, There shall be no obstruction of the Common
Elements, nor shall anything be kept on, parked on, stored on, or temoved from any part of the
Common Elements without the prior written consent of the Board, except as specifically provided
herein. This prohibition shall not apply to the Declarant. With the prior written approval of the
Board, and subject to any restrictions imposed by the Board, an Owner or Owners may reserve
portions of the Common Elements for use for a period of time as set by the Board. Any such Owner
or Owners who reserve a portion of the Common Elements as provided herein shall assume, on
behalf of himsclfherselfithemselves and his‘her/their guests, Occupants and family, all risks
associated with the vse of the Comurnon Elements and all liability for any damage or injury to any
person or thing as a result of such use. The Association shall not be liable for any damage or injury
resulting from such use unless such damage or injury is caused solely by the willful acts or gross
negligence of the Association, its agents, or employees.

Section 14.5 Use of Limited Common Elements. Use of the Limited Common elements
is restricted exclusively to the Owners of the Unit(s} to which such Limited Common Elements are
assigned, and said Owner's family members, guests, invitees, and Occupants. The Limited Common
Elements are reserved for exclusive use, but are and remain & part of the Common Elements, and
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the restrictions applicable to the Common Elements shall also apply to the Limited Common
Elements,

Section 14.6  Prohibition of Damage. Nuisance and Noise.

(a)  Withont the prior written consent of the Board, nothing shall be dene or kept
on the Project, or any part thereof, which would increase the rate of insurance on the Project or any
Unit or part thereof, which would be in violation of any statute, rule, ordinance, regulation, permit,
or other validly imposed requirements of any governmental body, or which would increase the
Common Expenses. '

()  Noxious, destructive, or offensive activity shall not be carried on upon the

Project. No Owner or Occupant of a Unit may use or allow the use of the Unit or any portion of the
Project at any time, in any way or for any purpose which may endanger the health or unreasonably
annoy or disturb of cause embarrassment, discomfort, or nuisance to other Owners or Occupants,
. orin such a way as to constitute, in the sole opinion of the Board of Directers, g nuisance. Nothing
herein, however, shall be construed to affect the rights of an aggrieved Owner to proceed
individually for relief from interference with his or her property or personal rights. Notwithstanding
anything to the contrary herein, no Owner or Occupant of a Unit may use or allow the use of the
Unit, the Common Elements or the Limited Common Elements in any manner which creates noises
between the hours of 11:00 p.m. and 7:30 a.m. which can be heard by persons in another Unit that
will, in the sole discretion of the Board, intetfere with the rights, comfort, or convenience of the
other Qwner(s) ar Occupant(s).

(¢}  No Owner shall do any work which, in the reasonable opinion of the Board
o its designee, would jeopardize the soundness or sefety of the Project or any structure created
thereon, would reduce the value thereof, or would impair any easement or other interest in resl
property thereto, without in every such case the unanimous, prior written consent of all members
of the Association and their Morigagees. No damage to or waste of the Common Elements, or any
part thereof, or of the exterior of any Building shall be permitted by any Owner or member of his
or her family or amy invitee or guest of any Owner. Each Owner shall indemnify and hold the
Association and the other QOwrers harmless against all loss 1o the Association and other Owners
resulting from any such damage or waste caused by such Owner, members of his or her family,
guests, invitees, or Occupants of his or her Unit.

Section 14.7 Fjrearms and Fireworks. The display or discharge of firearms or fireworks
on the Common Elements is prohibited; provided, however, that the display of lawful firearms on
the Common Elements is permitted for the limited purpose of transporting the firearms across the
Common Elements 1o or from the Owner's Unit. The term "firearms” includes "B-B" guns, pellet
guns, and other firearms of all types, regardless of size.

Section 14.8° Pets. No Owner or Occupant of a Unit may keep more than a reasonable
number of pets, as determined by the Association's rules and regulations and the City of Las Cruces
ordinances. In the event of conflict, the most restrictive regulations shall apply. No Owner or
Occupant may keep, breed, or maintain any pet for any commercial purpose. Pets may not be left
unattended outdoors or kept unattended outdoors, including on any terrace or balcony areas. Dogs,
cats and other pets must be kept on aleash and be under the physical control of aresponsible person
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at all times while outside the Owner's Unit and anywhere on or about the Common Elements, The
owner of the pet or the person responsible for the pet must promptly remove eny feces left upon the
Common Elements or Limited Common Elements by pets. The Owner or Occupant shall be
responsible for pet noise contro! at all times 50 as to maintain peace and quict for all Owners or
Occupants and so as not to constitute a nuisance. '

Section 14.9 Parking

(8)  Subjecttotheprovisions of Sections 9.2 and 14.5, the Board of Directors may
promuigate rules and regulations restricting parking on and about the Property, including restricting
the mumber of vehicles which any Owner or Occupant may bring onto the Property and designating,
assigning, or licensing parking spaces to Owners. This Section 14.9 shall not prohibit an Owner or
Occupant from having service vehicles park temporarily on the Property if otherwise in compliance
with this Section 14.9 and the rules and regulations adopted by the Board.

(b)  If any vehicle is parked on any portion of the Property in violation of this
Section 14.9, or in violation of the Association's rules and reguiations, the Board may place a notice
on the vehicle specifying the nature of the violation and stating that after twenty-four (24) hours the
vehicle may be towed. The notice shall include the name and telephone number of the person or
entity which will do the towing and the name and telephone number of 2 person to contact regarding
the alleged violation. If, twenty-four (24) hours after such notice is placed on the vehicle, the
violation continues or thereafter occurs again within six (6) months of such notice, the vehicle may
be towed in accordance with the notice, without further notice to the Owner or user of the vehicle.

{c)  Ifavehicle is parked in a fire lane, is blocking another vehicle or access to
another Owner's or Occupant's Unit, is obstructing the flow of traffic, is parked other than in a
parking space, or otherwise creates a hazardous condition, no notice shall be required and the
vehicle may be towed immediately. 1f a vehicle is towed in accordance with this subsection, neither
the Association nor any officer or agent of the Association shell be liable to any person for any claim
of damage as a resull of the towing activity. Notwithstanding anything to the contrary herein, the
Board may elect to impose fines or use other available sanctions, rather than exercise its authority
to tow, or in addition to the exercise of such authority.

Section 14.10 Absndoned Personal Property.

()  Abandoned or discarded personal property is prohibited from being stored,
kept, or allowed to rematn for a period of more than twenty-four (24) hours upon any portion of the
Common Elements or Limited Common Elements without the prior written permission of the Board.
If the Board or its designee, in its sole discretion, determines that property is being kept, stored, or
allowed to remain on the Common Elements or Limited Common Elements in violation of this
section, then the Board may remaove and either discard or store the personal property in a location
which the Board may determine.

(b)  Priorto taking any such action, the Board shall place a notice on the personal
property and/or on the front door of the Unit of the owner of such property, if known, specifying the
nafure of the violation and stating that after two (2) days the property may be removed and either
discarded or stored. The notice shall inchude the name and telephone number of the Person or entity
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which will remove the property, and the name and telephone number of a Person to contact
regarding the alleged violation.

(¢)  Iftwo(2)days after such notice is placed on the personal property and/or the
front door of the Unit, the violation continues or thereafter occurs again within six (6) months of
such notice, the personal property may be removed in accordance with the original notice, without
further notice to the owner or user of the personal property.

(d}  Notwithstanding anything to the contrary, the Board, in its discretion, may
determine that an emergency situation exists, and the personal property abandoned or stored in
violation of this subsection may, without prior notice to the owner or user of the personal property,
be removed and either discarded or stored by the Board in a location which the Board may
determine; provided, however, the Board shall give to the owner, if known, notice of the removal
of the property and the location of the personal property within three (3) days after the personal
property is removed.

(e)  If personal property is removed in accordance with this subsection, neither
the Association nor any officer or agent of the Association shalt be liable to any Person for any
claim of damage resulting from the removal activity or subsequent disposition thereof ~
Notwithstanding anything to the contrary herein, the Board may elect to impose fines or use other
available sanctions, rather than exercise its authority to remove abandoned or impropetly stored
personal property, as set forth herein, or in addition to the exercise of such authority.

Section 14.11 Heating of Units in Colder Months. In order to prevent breakage of water
pipes during colder months of the year that might result in damage to any portion of the Project,
increased Common Expenses, increased insurance premiums, or cancellation of insurance policies
due to numerous damage claims, the thermostats within the Units shall be maintained with the heat
in an “on” or "automatic" position and at a mipimum temperature setting of fifty-five degrees (55°)
Fahrenheit (except during power failures or periods when heating equipment is broken) whenever
the temperature is forecasted to or does reach thirty-two degrees (32°) Fahrenheit or below. Owners
and Occupants of Units shall take all steps reasonably necessary on a timely basis to kecp heating
equipment, including, but not limited to, the thermostat, in good working order and repair. At any
time during the months specified above when the heating equipment is not working properly, the
Unit Owner or Ocgupant shall immediately inform the Association of this failure of the equipment
and of the time needed to repair the equipment. The Board of Directors may fine any Owner or
Occupant and/or may-cause the water service to the violator's Unit to be discontinued for violation
of this subsection, in addition to any other remedies of the Association. Any fine imposed pursuant
to this subsection shall be deemed an assessment against the Unit and may be collected in the same
manner as provided herein for collection of assessments.

Section 14.12 Signs. Exceptasmay be required by legal proceedings, no signs, advertising
posters, billboards, cariopy or awnings, or any variation of the foregoing of any kind shall be erected,
placed, or permitted to remain on the Property without the prior written consent of the Board or its
designee. The Board shall have the right to erect reasonable and appropriate signs on behalf of the
Assoctation and to enact reasonable rules and regulations governing the general placement of signs
on of about the Property. Notwithstanding the restrictions contained in this section, the Declarant
may approve and erect signs for the purpose of carrying on business releted to the development,
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improvement, and sale of Units in the Project, and such slgns shall not be subject to approval or
regulation by the Association or by the Board.

Secﬁon 14.13 Rubbish, Trmsh, and Garbage. All mbbish, trash, and garbage shall be
regularty removed from the Unit and shall not allowed to accumulate therein. No garbage or trash
shall be placed on the Common Elements or Limited Common Elements outside the Unit,
temporarily or otherwise, except as provided herein. Rubbish, trash, and garbage shall be disposed
of in closed plastic bags and placed in proper receptecles designated by the Boerd for coilection or
shall be removed from the Property Guarbage to be recycled shall be disposed of as instructed by
the Association,

Section 14.14 Jmpairment of Units and Easements. An Owner shall not directly or
indirectly engage in any activities or work that wil! impair the structural soundness or integrity of
another Unit, Limited Common Element, or Commeon Element or impair any easement or other
interest in real property, nor shall an Qwner engage in any activitics or allow any condition to exist
which will adversely affect any other Unit, Limited Common Element, or Common Element or their
Owmers, Occupants, or licensees.

Section 14.15 Upsighflyor Unkempt Copditions. The pursuit of hobbies or other activities,
which might tend to cause disorderly, unsightly, or unkempt conditions, shall not be pursued or
undertaken on any part of the Property. Clothing, bedding, rugs, mops, appliances, indoor furniture,
and other household items shall not be placed or stored outside the Unit.

Section 14.16 Garage Sales. Garage sales, yard sales, flea markets, or similar activities are
prohibited unless and to the extent conducted under the auspices of the Association.

Section 14.17 Window Treatments. Unless otherwise approved in writing by the Board, all
windows which are part of 2 Unit shall have window treatments and any portion thereof visible from
outside the Unit shall be white or off-white in color.

Section 14.18 Aptennas and Satellite Equipment. Unless otherwise approved in writing by
the Board, and subject to any relevant federal, state or iocal law, no Owner, Occupant, or any other
Person shall place or maintain any type of exterior television or radio antenna, or satellite equipment
on the Property, This provision shall not, however, prohibit the Association from constructing or
maintaining a central antenna or communications system on the Property for the benefit of its
members. Notwithstanding the foregoing, the Association shall regulate antennas, satellite dishes,
or any other apparatus for the transmission or reception of television, radio, satellite, or other signals
of any kind only in strict compliance with all federal laws and regulations.

Section14.19 Time Sharing. Notwithstanding anything herein to the contrary, no Unit shall
be used for or subject to any type of time sharing plan.

Section 14.20 Hardwood or Tile Floors op Upper Floors. In order to minimize sound
transmission between Units, the Owners of Units that are not located on the first floor shall not
instai} any hard surface floor materials including, without limitation, tile, marble, or wood floor
material, in a Unit without the prior written consent of the Association. Without limiting the
Association's discretion in considering any request, the Association may condition its approval of
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any such installation upon any or all of the following: ( a) & limitation on the area where hard surface
floor covering materials may be installed, (b) a requirement that the Owner provide the Association
specifications regarding the floor covering materials, or ( ¢) a requirement that the Owner instal
such sound dampening material undemeath the floor material as the Association deems necessary.
Specifically excluded from this rule, however, are (A) floor coverings for interior areas that are
located over the same Unit (e.g., in Units containing more than one floot); (B) floor coverings for
the balconies and an interior area (not to exceed four feet by four feet in dimension) adjacent to and
aligned with the main entry-exit door of the Unit; (C) floor coverings for the kitchen not to exceed
30 square feet; (D) floor coverings for bathrooms not to exceed 30 squa.re feet; and (E) ﬂoor
coverings for closets not to exceed 30 square feet.

ARTICLE 15
LEASING

The Board shall heve the power to make and enforce reasonable rutes and regulahons and

to fine, in accordance with the Declaration and Bylaws, in order to enforce the provisions of this
Article.

Section 15.1  Definition. "Leasing,” for purposes of this Declaration, is defined as regular,
exclusive occupancy of a Unit by any person or persons other than the Owner for which the OQwner
receives any consideration or benefit, including, but not limited to, a fee, scmce gratuity, or
emolument.

Section 15.2 Leasing Provisions. Leasing of Units shall be governed by the following
provisions: .
(@  Qeneral. Units may be leased only in their entirety; no fraction or portion
may be leased without prior written approval of the Board. All leases shall be in writing and in a
form approved by the Board prior to the effective date of the lease. The Board may maintain and,
upon request, provide a form which is deemed acceptable. There shall be no subleasing of Units or
assignment of lcases uniess prior written approval is obtained from the Board of Directors. Within
seven (7} days after executing a lease agreement for the lease of a Unit, the Unit Owner shall
provide the Board of Directors with a copy of the lease and the name of the lessee and alf other
people occupying the Unit. - The Unit Owner must make available to the lessee copies of the
Declaration, Bylaws, and the rules and regulations. The Board may require that no adult Person will
be allowed to occupy any Unit subject to a lease unless they are signatory to and obligated by the
lease.

Rules and lations, Use of
@mrﬂmﬂm_mmw Any leﬂse of a Unit shall be deemed to contzin

the following provisions, whether or not expressly thesein stated, and each Owner and each Jessee,
by occupancy of a Unit, covenants and agrees that any lease of a Unit shall contain the following
language and agrees that if such language is not expressly contained therein, then such language
shall be incorporated into the lease by existence of this covenant on the Unit:

1 mpliance With Declaration, Bylaws. and ons
. The lessee shali comply with afl provisions of the Declaration, Bylaws, and rules and
regulations adopted pursuant thereto and shall control the conduct of all other Occupants and
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guests of the leased Unit in order to ensure compliance with the foregoing. The Owner shall
cause all Occupants of his or her Unit to comply with the Declaration, Bylaws, and the rules
and regulations adopted pursuant thereto, end shell be responsible for all violations by such
Qccupants, notwithstanding the fact that such Occupants of the Unit are fully liable and may
be sanctioned for any violation of the Declaration, Bylaws, and rules and regulations adopted
pursuant thereto. In the event that the lessee, or & person living with or visiting the lessee,
violates the Declaration, Bylaws, or a rule or regulation for which a fine is impesed, notice
of the violation shall be given to the Owner and the [essee, and such fine shall be assessed
against the lessee in accordance with the Bylaws. Ifthe fine is not paid by the [essee within
-the time period set by the Board, the Board may assess the fine against the Owner and the
Owner shall pay the fine upon notice from the Association of the lessee's failure to pay the
fine. Unpaid fines shall constitute a lien against the Unit. Any violation of the Declaration,
Bylaws, or rules and regulations adopted pursuant thereto by the lessee, any Occupant, or
any Person living with the lessee, is deemed to be a default under the terms of the jease and
authorizes the Owner to terminate the lease without lability and to evict the lessee in
accordance with State law. The Owner hereby delegates and assigns to the Association,
acting through the Board, the power and authority of enforcement against the lessee for
breaches resulting from the violation of the Declaration, Bylaws, and the rules and
regulations adopted pursuant thereto, including the power and authority to evict the lessee
as attorney-in-fact on behalf, and for the benefit, of the Owner, in accordance with the terms
hereof. In the event the Association proceeds to evict the Tessee, any costs, including
attorney’s fees and court costs, associated with the eviction shall be an assessment and lien
against the Unit.

(2)  Useof Common Elements. Except where the Owner also occupies the Unit,
the Owner transfers and assigns to the lessee, for the term of the lease, any and all rights and
privileges that the Owner has to use the Common Elements of the Project, including, but not limited
to, the use of any and all recreational facilities.

- (3)  Lisbility for Assessments. When & Unit Owner who is leasing his or her Unit
fails to pay any Annual, Specigl, or Specific Assessment or any other charge for-a period of more
than thirty {30) days after it is due and payable, then the delinquent Owner hereby consents to the
assignment of any rent received from the lessee during the period of delinguency, and, upon request
by the Board, lessee shall pay to the Association all unpaid Annual, Special, and Specific
Assessments and other charges payable during and prior to the term of the lease and any other period
of occupancy by lessee. However, lessee need not make such payments to the Association in excess
of, or prior to the due dates for, monthly rental, payments unpaid at the time of the Board's request.
All such payments made by lessee shall reduce, by the same amount, Jessee's obligation to make
monthly rental payments to Iessor. If lessee fails to comply with the Board's request to pay
assessments or other charges, lessce shall pay to the Association all amounts authorized under this
Declaration as if lessee were an Owner. The above provision shall not be construed to release the
Owner from any obligation, including the abligation for assessments, for which he or she would
otherwise be responsible.

ARTICLE 16
TERMINATION OF CONDOMINIUM
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Section 16.1  Approval of Termination. Except in the case of a taking of all the Units by
eminent domain, the condominium ownership of the Project may be terminated only by agreement
of Owners of Units to which at least eighty percent (80%) of the votes in the Association are
allocated.

Section 16.2 Tenmination Agreement. An agreement to terminate shall be evidenced by
the execution of a termination agreement, or ratifications thereof, in the same manner as & deed, by
the requisite number of Owners, as set forth in Section 16.1. The termination agreement must
specify & date after which the agreement will be void unless it is recorded before that date. A
termination agreement and all ratifications thereof shall be recorded in the Records and is effective
only upon recordation. The termination agreement shall provide that all the Common Elements and
Units shall be sold following termination, and the termination agresment shall set forth the minimum
terms of the sale.

Section 16.3  Sale of Condominjum. Upon termination, the Association, on behalf of
the Owners, may contract for the sale of real estate in the Project, but the contract is not binding on
the Owners until approved pursuant to Section 16.1. Title to the real estate in the Project, upon
termination, vests in the Association as trustee for the holders of -all interests in the Units.
Thereafter, the Association has all powers necessary and appropriate to effect the sale. Until the sale
has been concluded and the proceeds thereof distributed, the Association continues in existence with
all powers it had before termination. Proceeds of the sale shall be distributed to owners and
Mortgagees as their interests may appear, in proportion to the respective interests of Owners as
provided in Section 16.5. Unless otherwise specified in the termination agreement, as long as the
Association holds title to the real estate, each Owner and his successors in interest have an exclusive
tight to occupancy of the portion of the real estate that formerly constituted their Unit. During the
period of that occupancy, each Owner and his successors in interest remain liable for all assessments
and other obligations imposed on Owners by the Act or this Declaration.

Section 164 Proceeds of Sale. Following termination of the condominium, the proceeds
of any sale of real estate, together with the assets of the Association, are held by the Association as
trustee for Owners and Mortgagees as their interests may appear. Following termination, creditors
of the Association holding liens on the Units, which were recorded before termination, may enforce
those liens in the same manner as any lienholder.

Section 16.5 Intersst in Proceeds. The respective interests of Qwners referred to in
Sections 16.3 and 16.4 are as follows:

(a)  Exceptas provided in Section 16.5(b), the respective interests of Owners are
the fair market values of their Units, Limited Common Elements and Allocated Interests
immediaiely before the termination, as determined by one or more independent appraisers selected
by the Association. The decision of the independent appraisers shall be distributed to the Owners
and becomes fina) unless disapproved within thirty (30) days after distribution by Owners of Units
to which twenty-five percent (25%) of the votes in the Association are allocated. The proportion
of any Owner's interest to that of all Owners is determined by dividing the fair market value of that
Owner's Unit and Allocated Interest by the total fair market values of all the Units and common
elements; and
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(t)  If any Unit or any Limited Common Element is destroyed to the extent that
an appraisal of the fair market value thereof before destruction cannot be made, the interests of all
Owners are their respective Allocated Interests immediately before the termination.

~ Section 16,6 Forecl f Entire Condominjum. Except as provided in Section 16.7,
foreclosure or enforcement of a lien or encumbrance against the entire Projest does not of itself

terminate the condominium, and foreclosure or enforcement of a lien or encumbrance against a
portion of the Project does not withdraw that partion from the condominium.

Section 16,7 Foreglosure of Prior Lien. If a lien or encumbrance agginst a portion of the
real estate comprising the Project has priority over this Declaration, and the lien or encumbrance has
not been partially released, the parties foreclosing the lien or encumbrance may upon foreclosure
record an instrument excluding the rea] estate subject to that lien or encumbrance from the
condominium.

ARTICLE 17 -
MAINTENANCE RESPONSIBILITY

Section 17.1 By the Qwner. Each Owner shall have the obligation to maintain and keep
in good repair all portions of his or her Unit and all improvements made to the Limited Common
Elements assigned to the Unit. This maintenance responsibility shall include, but not be limited to
the following: window locks, all doors, doorways, door frames, and hardware that are part of the
Unit (except for periodic painting or staining of the exterior surface of exterior doors and entry doors
and door frames facing out of the Unit of the Project); all portions of the heating and cooling
system(s) of a Unit; and all pipes, lines, ducts, conduits, or other apparatus which serve only the
Unit, whether located within or without a Unit's boundaries (including all gas, electricity, water, and
sewer pipes, lines, ducts, conduits, or other apparatus serving only the Unit). Notwithstanding
anything herein to the contrary, this maintenance respoasibility excludes windows, window frames,
and casings.

{8)  Some Units contain interior support beams which are load bearing beams.
No Owner or Occupant shall do any act which jeopardizes or impairs the integrity of such bearms.

()  Inaddition, each Unit Owner shall have the responsibility:

(1)  tokeepin aneat, clean, and sanitary condition any Limited Common
Elements serving his or her Unit including, without limitation, terraces and balconies;

(2)  to perform his or her responsibility in such manner 5o as not to
unreasonably disturb other persons in other Units or otherwise lawfully on or about the
Property; :

(3)  toreport promptly to the Association or its agent any defect or need
for repairs for which the Association is responsible; and

(4)  to pay for the cost of repairing, replacing, or cleaning up any item
which is the responsibility of the Unit Owner but which responsibility such Owner fails er
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refuses to discharge (which the Association shall have the right, but not the obligation, to
do), or to pay for the cost of repairing, replacing, or cleaning up any item which, although
the responsibility of the Association, is necessitated by reason of the willful or negligent act
of the Unit Owner, his or her family, invitees, tenants, or guests, with the cost thereof to be
added to and become part of the Unit Owner's next chargeable assessment,

Section 17.2 By the Association.

(8)  The Association thall maintain and keep in good repair as a Common
Expense the "Area of Common Responsibility,” which inchudes the following:

(1}  allCommon Elements, including any Limited Common Elements (but
excluding the maintenance of any Limited Commeon Eiements required to be accomplished
by an Owner pursuant to Section 17,1); and previded, however, the cost of maintenance and
repair of Limited Common Elements may be assessed against the Unit Owner to whom the
Limited Common Element is assigned under Section 8.3 of this Declaration.
Notwithstanding anything contained herein to the contrary, the Arca of Common
Responsibility shalt inctude the paving, curbing, and striping of any parking spaces within
the Project.

(2)  periodic cleaning and/or painting and/or staining of exterior surfaces
of the Building and of exterior doors and door frames and entry doors and door frames
facing the hallway(s) of the Project, as determined to be appropriate by the Board; and

(3)  all windows, window frames, and casings (except window locks),
even though they ere part of the Unit, the cost of which may be assessed against the Unit in
which the item 13 located, pursuant to Section 8.3 of this Declaration.

(b}  Subjecttothe maintenance responsibilities herein provided, the maintenance
or repair performed on or to the Common Elements by an Owner or Occupants which are the
responsibility of the Association heremnder (including, but not limited to landscaping of Common
Elements) shall be performed at the sole expense of such Owner or Occupant, and the Owner or
Occupant shall not be entitled to reimbursement from the Association even if the Association
accepts the maintenance or repair.

(¢)  The Association shall not be lisble for injury or damage to person or property
caused by the elements or by the Owner of eny Unit, or any other person, or resulting from any
utility, rain, snow or ice which may feak or flow from any portion of the Common Elements or from
any pipe, drain, conduit, appliance, or equipment which the Association ts respongible to maintain
hereunder. The Association shall not be liabie to the Owner of any Unit or such Owner's Occupant,
guest, invitee, or family, for loss or damage, by theft or otherwise, of any property which may be
stored in or upon any of the Common Elements, The Association shall not be liable to any Owner,
or any Owner's Occupant, guest, invitee, or family for any damage or injury caused in whole or in
part by the Association's feilure to discharge its responsibilities under this Article where such
damage or injury is not a foresecable, natural result of the Association's failure to discharge its
responsibilities. No diminution or abaternent of assessments shall be claimed or allowed by reason
of any alleged failure of the Association to take some action or perform some function required to
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be taken or performed by the Association under this Declaration, or for inconvenience, discomfort,
ot consequential damages arising from the action taken by the Association to comply with any law,
ordinance, or with any order or directive of any municipal or other governmental authority, or the
failure or alleged failure to act. -

{d)  The Association shall repair incidental damage to any Unit resulting from
performance of work which is the responsibility of the Association. As finished levels can have
varying degrees, such repairs will be complete only to the extent of being "paint-ready.”
Comrponents that may require repair or replacement, such as tile and trim, will be reinstated only to
the extent that matching or similar materials are readily available at reasonable costs, as determined
in the sole discretion of the Board. Accessibility around personal belongings for workers to perform
such repairs is the responsibility of the Unit Owner or Occupant. Removal, storage, or other
protective measures of personal items are also the responsibility of the Unit Owner or Occupant.
If the removal, storage, or other protective measures are not taken by the Unit Owner or Occupant
and damage occurs due to the repair process, neither the Association nor the Board will be lisble for
such damage. Upon completion of such repairs the Association will perform cursory cleaning, bui
shall not be responsible for a detailed cleaning. The Board has sole discretion of defining what is

reasonable for the level, quality, and extent of the repair and subsegquent cleaning. In performing
its responsibilities hereunder, the Association shall have the suthority to delegate to such Persons
of its choice, such duties as are epproved by the Board of Directors.

Section 17.3  Failure to Maintain. Ifthe Board of Directors determines that any Owner has
failed or refused to discharge properly such Owner's obligation with regard to the maintenance,
tepair, or replacement of items for which sich Owner is responsible hereunder, then the Association
shall give tits Owner written notice of the Owner's failure or refusal and of the Association's right
to provide necessary maintenance, repair, or replacement at the Owner's cost and expense. The
notice shall set forth with reasonable particularity the maintenance, repair, or replacement decined
necessary by the Board of Directors, Unless the Board of Directors determines that an emergency
exists, the Owner shall have ten (10) days within which to coraplete maintenance or repair, or if the
meintenance or repair is not capable of .completion within such time period, to commence
replacement or repair within ten {10) days and prosecute the completion thereof with all deliberate
speed. If the Board of Directors determines that: (f) an emergency exists, or (ji) that an Owner has
not complied with the demand given by the Association as herein provided, the Association may
provide any such maintenance, repair, or replacement at the Owner's sole cost and expense, and such
costs, including reasonable attorney fees, shall be an assessment and a lien against the Unit.

Section 17.4 Muintenance Standards apd Interpretation. The maintenance standards and

the enforcement thereof and the intespretation of maintenance obligations under this Declaration
may vary from on¢ term of the Board of Directors to another. These variances shall not constitute
a waiver by the Board of Directors of the right to adopt and enforce maintenance standards under
this Article. No decision or interpretation by the Board of Directors shall constitute a binding
precedent with respect to subsequent decisions or interpretations of the Board of Directors. All
maintenance of a Unit shall be in confortmance with reasonable standards of the Association from
time-to-time established. No Owner shall perform any maintenance which may result in a change
or lteration to the exterior of the Unit without the prior written approval of the Board of Dm:ctms
#s provided in Article 13 hereof.

42

743




Section17.5 Measures Relatod to Insurance Coverage. The Board, upon resolution, shall
have the authority to require all or any Unit Owner(s) to do any act or perform any work involving
portions of the Project which are the maintenance responsibility of the Unit Owner, which will, in
the Board's sole discretion, decrease the possibility of fire or other damage in the Project, reduce the
insurance premium paid by the Association for any insurance coverage, or otherwise assist the
Board in procusing or maintaining such insurance coversge(s). This authority shall include, but need
not be limited to, requiring all Owners to tun off cut-off valves, which may now or hereafter be
instalted, during winter months for outside water spigots; requiring Owners to insulate pipes
sufficiently or take other preventive measures to prevent freczing of water pipes; requiring Owners
to install and maintain smoke detectors; requiring Owners to maké improvements to the Owner's
Unit; and such other measures as the Board may reasonably require so long as the cost of such work
does not exceed Five Hundred end No/100 Dollars ($500.00) per Unit in any twelve (12) month
period.

Section 17.6 Performance of Work by Association. In addition to, and not in limitation
of, any other rights the Association may have, if any Unit Owner dees not comply with any
reasonable requirement made by the Board pursuant to Section 17,5 above, the Association, upon
fifteen (15) days' written notice {during which period the Unit Owner may perform the required act
or work without further liability), may perform such required act or work at the Unit Owner's sole
cost. Such cost shall be an assessment and a lien against the Unit as provided herein. The
Association shall have all rights necessary to implement the requirements mendated by the Board
pursuant to Section 17.5, including, but not limited to, a right of entry during reasonsble hours and
after reasonable notice to the Owner or Occupant of the Unit, except that access may be had at any
time without notice ip an emergency situation.

Section 17.7 Assogiation Right of Entry. For the purpose of performing the maintenance
of the Common Elements or for any other purpose reasonably related to the performence by the
Board of its responsibilities under this Declaration, the Assotiation agents or employees shall have
the right to enter any Condominivm Unit or upon any portion of the Common Elements to effect
emergency repairs. For other then emergency repairs, the Association's agents or employees shail
have the right to enter any Condominium Unit or any portion of the Common Elements to effect
repairs, Improvements, replacements or maintenance which the Association deems necessary, after
approval by two-thirds (%5) vote of the Board, Such entry shall be made with as little inconvenience
to the Owner as possible. Any damage caused thereby shall be repaired by the Association. Such
eniry for other than emergency repairs shall be made only upon reasonable notice to the Owner.

ARTICLE 18
PARTY WALLS

Section 18.1 Qeners) Rules of Law to Apply. Each wall built as a part of the original
construction of the Units which shall serve and separate any two (2) adjoining Units shall constitute
a party wall and, to the extent not inconsistent with the provisions of this Article, the general rules
of law regarding party walls and ligbility for property damage due to negligent or willful acts or
omissions shall apply thereto,
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Section 18.2 Sharing of Repai jnt . The cost of reasonable repair and
maintenance of a party wall shall be shared by the Ownets who make use of the wall in equal
proportions.

Section 18.3 Damage and Destrpction. If a party wall is destroyed or damaged by fire or
other casualty, then to the extent that such damage is not covered by insurance and repaired out of
the proceeds of insurance, any Owner or Owners who have benefitted by the wall may restore it, and
the Association shall reimburse said Owner(s) for the cost incurred, without prejudice, however, to
the Association's right to seek reimbursement from or withhold payment to the Qwners or cthers
under aniy rule of law or provision in this Declaration regarding liability for negligent or willful acts
or omigsions.

Section 18.4 Right to Contributiop Runs With Land. The right of any Ownerto
contribution from any other Owner under this Article shall be appurtenant to the land and shatl pass
to such Owner's successors-in-titic,

ARTICLE 19
MORTGAGEE RIGHTS

Section 19.1 Liability of First Mortgagees. Where a First Mortgagee of record or other
purchaser of a Unit obtains title pursuant to judicial or nonjudicial foreclosure of the Mortgage, it
shall not be liable for the share of the Common Expenses or assessments by the Association
chargeable to such Unit which became due prior to such acquisition of title. Such wmpaid share of
Common Expenses or assessments shall be deemed to be Common Expenses collectible from
Owners of all the Units, including such acquirer, its successors, and assigns. Additionally, such
acquirer shall be responsible for all charges accruing subsequent to the passage of title, including,
but not limited to, all charges for the month in which title is passes.

Section 19.2 Mortgages Notice. Upon written request to the Association, ideatifying the
name and address of the holder and the Unit number or address, any Eligible Mortgagee will be
entitled to timely written notice of

(@  anycondemnation loss or any casualty loss which affects 8 material portion
of the Project or any Unit on which there is a First Mortgage held by such Eligible Mortgagee;

(b)  anydelinquency in the payment of assesseents or charges owed by an Owner
of a Unit subject to a First Mortgage held by such Eligible Mortgagee which remains unsatisfied for
a period of sixty {60) days, and any default in the performance by an individual Unit Owner of any
other obligation under the Project Instruments which is not cured within sixty (60) days;

(c)  any lapse, canceliation, or material modification of any insurance -policy or
fidelity bond maintained by the Association; or

(d)  any proposed action which would reguire the consent of a specified
percentage of Eligible Mortgagees, as specified herein.
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Section 19.3  Fipancial Statements. Any First Mortgagee shall be entitled, upon written
request, to receive within a reasonable time after request, a copy of the financial staternent of the
Association for the immediately preceding fiscal year, free of charge to the Mortgagee so requesting.

Section 19.4  Additional M ights. Notwithstanding anything to the contrary
herein contained, the provisions of Articles 15 and 16 governing sales and leases shall not apply to
impair the right of any first Morigagee to:

(@) foreclose or take title to a Unit pursuant to remedies contained in its
Mortgage; or

(b)  take a deed or assipnment in lieu of foreclosure; or
{c) sell, lease, or otherwise dispose of a Unit acquired by the Mortgagee.

Section 19.5 Mortgagee's Congent. Provided that the holder of the First Morigage informs
the Association in writing of its appropriatc address and requests in writing to be notified, neither
the Association nor any Owner shall do any of the following, unless at least sixty-seven (67%)
percent of the Eligible Mortgages which encumbers Units (based upon onc (1) vote for each Unit
encumbered by such Mortgage) have given their prior written approval:

(a}  seek byactor omission, to abandon the Project or to terminate the Plat or this
Declaration, or change, waive or ebandon any scheme or regulation or enforcement thereof,
pertaining to the architectural design or the exterior appearance or maintenance of Condominium
Units or the Common Elements;

()  terminate the legal status of the Project after substantial destruction or
condemnation, if the seme occurs;

{c)  change the Allocated Intcrest or obligations of any Condominium Unit for
purposes of levying assessments or allocating distributions of hazard insurance proceeds or
condemnation awards or for determining the Allocated Interest of the Common Elements
appurtenant to each Condominivm Unit;

(d)  partitionor subdivide any Condominium Unit (applicable onlyto the affested
Mortgage);

(&)  seek, by act or omission, to abandon, partition, subdivide, encumber, sell or
transfer the Common Elements; however, the granting of public utility easerrents or other public
purposes which is consistent with the normal or traditional uses in the geographical area in which
the Project i3 located shall not be deemed a transfer within the meaning of this provision;

()  apply hazard insurance proceeds for losses to any portion of the Project for
other than the repair, replacement or reconstruction of the Project, except as may be provided by
statute upon substantial loss to the Condominium Units or Common Elements;
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(g)  fail to maintain fire and extended coverage insurance on the Project and all
Common Elements on a current replacement cost basis in an amount less than one hundred petcent
(100%) of the insurable value, based on current replacement cost,

Section 19.6 Notice to Association. Upon request, cach Owner shall be obligated to
furnish to the Association the name and address of the holder of any Mortgage encumbering such
. Owner's Unit.

Section 19.7 Failure of Mortgagee to Regpond. Any Mortgagee who receives a written
request from the Board to respond to or consent to any action shall be deemed to have approved such
action if the Association does not receive a written response from the Mortgagee within thirty (30)
days of the date of the Association's request, provided such request is delivered to the Mortgagee
by certified or.registered mail, refurn receipt requested.

Section 19.8  Copstruction of Article. Nothing contaimed in this Article shall be construed
to reduce the percentage vote that must otherwise be obtained under the Declaration, Bylaws, or
State law for any of the acts set out in this Article,

ARTICLE 20
ADDITIONAL DECLARANT RIGHTS

Section 20,1 Sale and Leasing of Units. Notwithstanding anything to the contrary
contained herein, Declarant shall have the right to sell or jease Units and t6 evect and maintain signs
to facilitate such sales or leases as'it, in its sole discretion, deems eppropriate and shall not be
required to comply with the provisions of this Declaration regarding signs and sales or signs and
leases.

Section 20.2 Construction and Sale Period Notwithstanding any provisions in this
Declaration, the Bylaws, Articles of Incorporation, use restrictions, rules and regulations, design
guidelines, any amendments thereto, and related documents, for so long as Declarant owns any
portion of the Project, it shall be expressly permissible for Declarant and any builder, coniractor,
subcontractor, or developer approved by Declarant to maintain and carry on, upon such portion of
the Project as Declarant may deem necessary, such facilities and activities as in the sole opinion of
Declarant may be required, convenient, or incidental to Declarant's and such third party's
development, construction, and sales activities related o the Property, including, but without
limitation, the right of access, ingress or egress for vehicnlar and pedestrian traffic over, under, on,
or in the Project; the right to tie into any portion of the Project with streets, driveways, parking areas,
and walkways; the right to tie into and/or otherwise connect and use (without a tap-on or any other
fee for so doing), install, lay, replace, relocate, maintain, and repair any device which provides
utility or similar services including, without limitation, electrical, telephone, natural gas, water,
sewer and drainage lines and facilities constructed or installed in, on, under, and/or over the Project;
the right to carry on sales and promotional activities within and about the Project; and the right to
construct and operate business offices, signs, construction trailers, model Units, and sales offices.
Declarant and any such third party, as designated by Declarant, may use Units or offices owned or
leased by Declarant or such third-party as model Units and sales offices. Rights exercised pursuant
to such reserved easement(s) shall be exercised with a minimum of interference with the quiet
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enjoyment of affected property and Owners; reasonable steps shall be taken to protect such property
and Owners; and damage shall be repaired by the Person causing the damage at its sole expense.

Section 20.3  Further Declamnt's Rights.

(@)  Certain specific rights are reserved by this Declaration to the Declarant.
These Deciarant Rights are to facilitate the work of conversion of Condominium Units, Common
Elements, Limited Common Elements and mprovements upon the Project, The completion of the
work, sale, rental or other disposition of said Condominium Units is essential to the establishment
of the Project as a residential community. So that this work can be completed and the Project
established as a fully occupied residential community &s rapidly as possible, nothing in this
Declaration shall be understood to:

(1}  Prevent Declarant or its contractors or subcontractors from doing
things on the Project or in any Condominiurn Unit, Limited Common Element, Common
Elements, which are reasonably necessary or advisable in connection with the completion
of said work, including, without limitation, alterations, structural or otherwise, to any portion
of the Project; or

(2)  Prevent Declarant or-its representatives from constructing and
maintaining on any part or parts of the Project, such structures as may be reasonable and
necessary for the conduct of its business of completing said work and establishing said
Project as a residential community and disposing of the same by sale, lease or otherwise; or

(3)  Prevent Declarant from conducting on any part of the Project its
business of completing its work, and of establishing a plen of Condorminium Unit ownership
and of disposing of the Project in the form of Condominium Units by sale, lease or
otherwise; ‘

‘(4)  Prevent Declarant from maintaining such sign or signs on any portion
of the Project as may be necessary for the sale, lease or disposition thereof; provided,
however, that the maintenance of any such sign shall, during the sales period, not
unreasonably interfere with the use by any Owner of his Condominium Unit, or Limited
Common Elements; or

(5)  Require Declarant to obtain the consent or approval of any Owner or
holder of a First Mortgage to exercise any of the foregoing rights.

(b)  No trailer, model home, or construction, sales or leasing office located on a
Condominium Unit owned by Declarant shall constitute a Common Elernent, or otherwise be owned
by the Association or any Owner of any Condominium Unit (other than Declarant). Nothing
contained in this Declaration shall limit the sight of Declarant or to require Declarant to obtain
approvals (a) to excavate, cut, fili or grade any property cwned by Declarant or to construct, alter,
demolish or replace any improvements on any property owned by Declarant or (b} fo use any
structure on any property owned by Declarant es a construction, model home or real estate sales or
leasing office in connection with the sale of any property within the boundaries of the Project, or
{ c) to require Declarant to seck or obtain the approval of the Association or other Owners for any
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such activity or Improvements to Property by Declarant on any Property owned by Declarant.
Nothing in this Declaration shail limit or impair the reserved rights of Declarant as elsewhere
provided in this Declaration.

(¢}  Declarant hereby specifically reserves the right (during the Declarant Rights
Period) to: (i) create Condominium Units or Common Elements; (if) subdivide or combine
Condominium Units or convert Condominium Units (or portions thereof) to Common Elements; (iii)
convert Coramon Elements (cr portions thereof) to Condominium Units or Limited Common
Elements; (iv) complete improverments indicated on the Plat; (v) exercise any development right
stated in this Declaration; (vi) use easements through the Common Elements for the purpose of
making improvements within the Condominium Project or within the property that may be added
to the Project; (vii) maintain sales and management offices, model Units, and advertising signs
within the Project; (viii) use the Common Elements to make improvements to the Common
Elcments or Condominium Units; {ix) amend the Plat in order to conform such Plat to the actnal
location of any improvement, or to establish and designate the location in which Declarant is
exercising its rights reserved herein; or {x) appoint or remove any officer of the Asscciation or any
mernber of the Board of Directors.

Section 204 Expiration of Reserved Rights. The reserved rights of Declarant set forth in
this Article 20 shall terminate upon the expiration of the Declarant Rights Period.

ARTICLE 21
EASEMENTS

Section 21.1 Use and Enioyment. Each Unit Owner and Occupant shall have a right and
casement of use and enjoyment in and to the Common Elements (including the right of access,
ingress and cgress to and from his or her Unit over those portions of the Project designated for such
purposes), and such eagement shall be appurtenant to and shall pass with the title to each Unit,
subject, however, (i) to the rights of the Unit Owners to the exclusive use of the Limited Common
Elements assigned to their respective Units; (if) to the right of the Association to control the use and
enjoyment of the Common Elements as provided by the terms of this Declaration, including, but not
limited to, the right of the Association to suspend voting and use privileges as provided herein; and
(iii) to the general terms and conditions of this Declaration. Every portion of 2 Unit and all Limited
Common Elements contribufing to the support of an ebutting Unit shall be burdened with an
easement of support for the benefit of such abutting Unit. '

Section21.2 Utjlities. To the extent that any utility line, pipe, wire, or conduit serving any
Unit, Units, or the Common Elements shal! lie wholly or partially within the boundaries of another
Unit or the Common Elements, such other Unit, Units, or the Common Elements shal! be burdened
with an easement for the use, maintenance, repair and replacement of such utility line, pipe, wire
or conduit, such easemerit to be in favor of the Unit, Units, or Common Elements served by the same
and the Association. 1t shall be the obligation of the benefitted Owner to maintain, replace, and
Tepair any pipe, line, conduit, duct, or wire owned by such Owner, even if such pipe, line, conduit,
duct or wire is located in the Unit of another Owner, In such circumstance, the benefitted Qwner
shall repair all incidental damage to any Unit or the Common Elements resulting from performance
of any such work. All Unit Gwners hereby covenant and agree that as finished levels can have
varying degrees, such repairs will be complete only to the extent of being "paint-ready.”
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Components that may require repair or replacement, such as tile or trim, will be reinstated only to
the extent that matching or similar materials are readily available at reasonable costs, as determined
in the sole discretion of the Board.

Section 21.3  Pest Control. The Association may, but shall not be obligated to, dispense
chemicals for the extermination of insects and pests within the Units and Common Elements. In the
event the Association chooses to provide such pest control, the Association and its duly authorized
contraclors, representatives, and agents shall have an easement to enter Units for the purpose of
dispensing chemicals for the extermination of insects and pests within the Units and Common
Elements. Each Unit Owner shall either provide a key to the Unit for purpose of such entry or have
someone evailable at such times as arc designated by the Board of Directors to allow entry into the
Unit for this purpose. The Association shall not be liable for any illness, damage, or injury caused
by the dispensing of these chemicals for this purpose.

Section21.4 Declamnt Fgsernents. For so long as Declarant owns any Unit primarily for
the purpose of sale, Declarant and its duly authotized contractors, representatives, agents, and
employees shall have: (a) an easement for the maintenance of signs, a sales office, a business office,
promotional facilities and mode! Units on the Project, together with such other facilities as in the
opinion of Declarant may be reasonably required, convenient, or incidental to the completion,
renovation, improvement; development, or sale of the Unit; (b) a transferable easement on, over,
through, under, and across the Common Elements and Limited Common Elements for the purpose
of making improvements on the Project or any portion thereof, for the purpose of installing,
replacing, repairing, and maintaining all utilities serving the Project, and for the purpose of doing
all things reasonably necessary and proper in connection therewith; and (c) a transferable casement
four (4) feet from the ceiling of a Project Unit down into such Project Unit for the purpose of
making improvements to and installing all utility lines, pipes, wires, conduits and ducts serving the
Project Unit above such Unit and for the purpose of doing all things reasonably necessary and proper
in connection therewith.

ARTICLE 22
GENERAL PROVISIONS

Section 22.1 Securitv. The Association may, but shall not be required to, from time-to-
time, provide measures or take actions which directly or indirectly improve safety on the Project;
however, each Owner, on behalf of such Owner and the Occupants, guests, licensees, and invitees
of the Unit acknowledges and agrees that the Association is not a provider of security and shall have
no duty fo provide security in and to the Project. 1t shatl be the responsibility of each Owner to
protect such Owner's person and property and all responsibility to provide security shal] lie solety
with each of the respective Unit Owners. The Association shall not be held liable for any Joss or
damage by reason of failure to provide adequate security or ineffectiveness of safety measures
undertaken. Neither the Association nor the Declarant shall in any way be considered insurers or
guarantors of security within the Project, nor shall any of them be held Liable for any loss or damage
by reason of failure or alleged failure to provide adequate security or ineffectiveness of security
tneasures undertaken. No representation or warranty is made that any security system or measures
cannot be compromised or circurnvented, nor that any such systems or security measures undertaken
will in all cases prevent loss or provide the detection or protection for which the system is designed
orintended. Each Owner acknowledges, understands, and covenants to inform its tenants and all
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Occupants of its Unit that the Association, its Board of Directors and committees, and Declarant are
not insurers, and that each Person using the Project assumes all risks of personal injury and loss or
damage to property, inciuding Units and the contents of Units, resulting from acts of third parties.

Section22.2 Implied Rights. The Association may exercise any right or privilege given
to it expressly by this Declaration, the Bylaws, the Articles of Incorporation, any use restriction os
rule, and every other right or privilege reasonebly to be implied from the existence of any right or
privilege given to it therein or reasonably necessary to effectuate any such right or privilege.

Section 22.3  Amendment.

{a)  ByDeclarant. The Declarant may unilaterally amend this Declaration at any
time and-from time-to-time if such amendment is necessary to: (i) bring any provision into
compliance with any applicable governmental statute, rule, regulation, or judicial determination; (if)
enable any reputsble title insurance company to issue title insurance coverage on the Units; (iii)
enable any Agencies to make, purchase, insure or guarantee Mortgage loans on or title to the Units
or any of them; or (iv) satisfy the requirements of any local, state, or federal governmental agency.
However, any such amendment shall not adversely affect the title to any Unit unless the Owner shall
consent in writing.

(b) By Membets. Except where a higher vote is required for action under any
other provisions of this Declaration or by the Act, in which case such higher vote shall be necessary
to amend such provision, this Declaration may be amended by the written consent of the Members -
of the Association holding sixty-seven percent (67%) of the total vote thereof. Notice of any
meeting at which a proposed amendment will be considered shall state that fact and the subject
matter of the proposed amendment. No amendment shall be effective until certified by an officer
of the Association and recorded in the Records. Any action to challenge the validity of an
amendment adopted under this Section must be brought within one (1) year of the effective date of
such emendment. No action to challenge such amendment may be brought after such time. No
amendment to this Declaration which would limit, prohibit or eliminate the exercise of eny
Deciarant Rights shall be effective, during the Declarant Rights Period, without the consent of the
Declarant.

Section22.4 Compliance. Every Owner and Occupant of any Unit ghall comply with this
Declaration, the Bylaws, and the rules and regulations of the Association. Failure to comply shall
be grounds for an action by the Association or, in a proper case, by any aggrieved Unit Owner(s)
to recover sums due, for damages or injunctive relief, or for any other remedy available at law or
in equity, in addition to those enforcement powers granted to the Assaciation in Article 9 hereof.

Section22.5  Severgbility. Whenever possible, each provision of this Declaration shall be
interpreted in such manner as to be effective and valid, but if the application of any provision of this
Declaration to any Person or to any property shall be prohibited or heid invalid, such prohibition or
invalidity shall not affect any other provision or the application of any provision which can be given
effect without the invalid provision or application and, to this end, the provisions of this Declaration
are declared to be severabie,

50

75!




Section22.6 Captigns. The captions of each Article and Section hereof, as to the contents
of each Article and Section, are inserted only for convenience and are in no way to be construed as
defining, limiting, extending, or otherwise modifying or adding to the particular Article or Section
to which they refer.

Section 22.7 Notices. Notices provided for in this Deciaration or the Articles or Bylaws
shall be in writing, and shall be addressed to any Owner at the address of the Unit and to the Declar-
ant or the Association at the address of their respective registered agents in the State. Any Owner
may designate a different address for notices to such Owner by giving written notice to the
Association. Notices addressed as above shall be deemed delivered three (3) business days after
mailing by United States Registered or Certified Mail, postpaid, or upon delivery when delivered
in person, including delivery by Federal Express or other reputable courier service.

Section 22.8 Perpetuities. If any of the covenants, conditions, restrictions, or other
provisions of this Declaration shall be unlawful, void, or voidable for violation of the rule against
perpetuities, then only such provisions shall be void.

Section 22.9 Indemnification.

(a)  To the fullest extent allowed by the laws of the State, and in accordance
therewith, the Association shall indemnify every current and former officer, director, and committes
member against any and all expenses, including, but not limited to, attomey's fees, imposed upon
orreasonably incurred by any officer, director, or committee member in connection with any action,
suit, or other proceeding {including settlement of any suit. or proceeding, if approved by the then
Board of Directors) to which such officer, director, or committee member may be a party by reason
of being or having been an officer, director, or committee member. The officers, directors, and
committee members shall ot be liable for any mistake of judgment; negligent or otherwise, except
for their own individual willful misfeasance, malfeasance, misconduct, or bad faith.

(b)  The officers, directors, and committee members shall have no personal
liability with respect to any contract or other commitment made by them, in good faith, on behalf
of the Association, and the Association shall indemnify and forever hold each such officer, director,
and committee member free and harmless against any and all ligbility to others on account of any
such contract or commitment. Any right to indemnification provided for herein shall not be
cxclusive of any other rights to which any officer, director, or committes member, or former officer,
director, or committee member, may be entitled. The Association shall maintain adequate general
liability and officers' and directors' liability insurance to fund this obligation, if such coverage is
reasonably available in the opinion of the Board.

{©) To the extent permitted by law, each Owner shalt re]ease, and hold harmless
each current and former officer, director, committee member and employee from all claims, causes
of actions, liability and damages arising by reason of such person's actions or inactions relating o
the Association and the Project, unless such person's conduct constitutes gross negligence or
intentional misconduct. In the event that an Owner institutes litigation against the Association cr
any current or former officer, director, commistee member or employee of the Association, such
Owner shall reimburse and indemnify the Association and such other designated persons for ali costs
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and expenses incurred as a result of the Owner's litigation, including reasonable attoeys fees unjess
there is a final court order that rules the Owner is the prevailing party in such Jitigation.

Section22.10 Storage Spaces. Neither the Declarant nor the Association shall be held liable
for loss or damage to any property placed or kept in 2 storage space or garage in the Project. Each
Owner or Occupant with use of a storage space or garage who places or keeps property in such space
does so at his or her own risk.

Section22.11 Supplemental to Law. The provisions of this Declaration shall be in addition
and supplemental to the Act and to all other provisions of law.

Section 22,12 Numbers and Genders, Whenever used herein, unless the context shall
otherwise provide, the singular number shall include the plural, the plural the singular, and the use
of any gender shall include all genders.

Section 22.13 Successors and Agsigns. This Declaration shall be binding upon and shall
inure to the benefit of Declarant, the Association, and each Owner, and the heirs, personal
representatives, successors, and assigns of each of them, except as otherwise expressly provided
herein. :

Section 22.14 No Waiver. Failure to enforce any provision of this Declaration shall not
operate 8s & waiver of any such provision or of any other provision(s) of this Declaration no matter
how many violations or breaches occur,

Section22.15 Conflict. In the event of a conflict between the provisions of the Declaration
and the Bylaws, the Declaration shall prevail except to the extent the Declaration is inconsistent with
the Act. In the event of a conflict between provisions relating to the exercise of Declarant's Rights
and provisions relating to Owners, including specifically restrictions on rights of Owners, provistons
relating to the exervise of Declarant's Rights shall prevail notwithstanding that Declarant s also an
Owner of one or more Units.

Section 22.16 Assignment of Declarant Riphts. Declarant shall have the unrestricted right
to assign from time-to-time anyone or more of the Declarant's Rights; provided that any such
assignment must be accompanied by a written assumption by the assignee.

Section 22.17 Adpptability of Units for the Handicapped. Units can be made hapdicapped
accessible in sccordance with the state and city building codes. Any modification(s) for
handicapped accessibility or adaptability must be approved in edvance by the Association and shall
be completed at the expense of the Unit Owner whose Unit is modified, free of liens and
encumbrances and in conformity with all applicable codes and ordinances.

Section 22.18 Disclaimer of Warranties. EACH OWNER, BY ITS ACCEPTANCE OF A
DEED FOR ITS UNIT, ACKNOWLEDGES THAT, OTHER THAN ANY WARRANTIES
WHICH SUCH OWNER MAY HAVE OBTAINED PURSUANT TO ITS PURCHASE
CONTRACT, TO THE MAXIMUM EXTENT LAWFUL DECLARANT HEREBY DISCLAIMS
ANY AND ALL AND EACH AND EVERY EXPRESS OR IMPLIED WARRANTIES,
WHETHER ESTABLISHED BY STATUTORY, COMMON, CASE LAW OR OTHERWISE, AS
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TO THE DESIGN, CONSTRUCTION, SOUND AND/OR ODOR TRANSMISSION, EXISTENCE
AND/OR DEVELOPMENT OF MOLDS, MILDEW, TOXINS OR FUNGL FURNISHING AND
EQUIPPING OF THE PROPERTY, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED
WARRANTIES OF HABITABILITY, FITNESS FOR A PARTICULAR PURPOSE OR
MERCHANTABILITY, COMPLIANCE WITH PLANS, ALL WARRANTIES IMPOSED BY
STATUTE AND ALL OTHER EXPRESS AND IMPLIED WARRANTIES OF ANY KIND OR
CHARACTER. DECLARANT HAS NOT GIVEN AND THE OWNER HAS NOT RELIED ON
OR BARGAINED FOR ANY SUCH WARRANTIES, EACH OWNER RECOGNIZES AND
AGREES THAT THE UNITS WERE NOT CONSTRUCTED BY DECLARANT. EACH
OWNER, BY ACCEPTING A DEED TO A UNIT, OR OTHER CONVEYANCE THEREQF,
SHALL BE DEEMED TO REPRESENT AND WARRANT TO DECLARANT THAT IN
DECIDING TO ACQUIRE THE UNIT, THE OWNER RELIED SOLELY ON SUCH OWNER'S
INDEPENDENT INSPECTION OF THE UNIT AND THE PROJECT. THE OWNER HAS NOT
RECEIVED NOR RELIED ON ANY WARRANTIES AND/OR REPRESENTATIONS FROM
DECLARANT OF ANY KIND, OTHER THAN AS EXPRESSLY PROVIDED HEREIN.

Section 22.19 Liability. Notwithstanding anything contained herein or in the other
Condominium Documents, the Association, except to the extent specifically provided to the contrary
herein, shall not be liable or responsible for, or in any manner be & guarantor or insurer of, the
health, safety or welfare of any Owner, eccupant or user of any portion of the Project, including,
without limitation, Owners and their guests, invitees, agents, servants, contractors or subcontractors
or for any propetty of any such persons.- Without limiting the generality of the foregoing:

(8) it is the express intent of the Condominium Documents that the various
provisions thereof which are enforcesble by the Association and which govern or regulate the uses
of the properties have been written, and are to be interpreted and enforced, for the sole purpose of
enhancing and maintaining the enjoyment of the properties and the value thereof;

(b)  the Associationis not empowered, and has notbeen created, to act as an entity
which eaforces or ensures the compliance with the laws of the United States, the State or any other
jurisdiction or the prevention of tortuous activities; and

{c)  the provisions of the Condominium Documents sefting forth the uses of
assessments which relate to health, safety and/or welfare shall be interpreted and applied only as
limitations on the uses of assessment funds and not as creating & duty of the Association to protect
or further the health, safety or welfare of any person(s), even if assessment funds are chosen to be
used for any such reason.

(d)  Each Owner (by virtue of his acceptance of title to his Unit) and each other
person having an interest in or lien upon, or making use of, any portion of the properties (by virtue
of accepting such interest or lien or making such use) shall be bound by this provision and shall be
decmed to have automatically waived any and al! rights, claims, demands and causes of action
against the Association arising from or connected with any matter for which the Liability of the
Association has been disclaimed hereby. As used herein, "Association" shall include within its
meaning all of Association's directors, officers, committee and board membets, employees, agents,
contractors (including management companies), subcontractors, successors nominees and assigns.
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The provisions of this Section shall also inure to the benefit of Declarant, which shall be fully
protected hereby.

IN WITNESS WHEREQF, the Declarant has exccuted this Declaration under seal, this
7 dayof JAuwary , 2004”

ROG/MILL, LLC, a New Mexico Limited Liability Com-
pany

By:
/Name; lyﬂyﬂmﬂm Manager

STATE OF NEW MEXICO )
)
COUNTY OF DONA ANA )

This instrument was acknowledged before me on the 7 day of _Jasuaer
. 200§ by Randy McMillan, as the Manager of Rog/Mill, LLC, a New Mexico limited Lability

company.
ésot&rYPubhcméd for the S State of sy tdesico
My commission expires:, I Z - €520 J, .
o
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EXHIBIT “A™
LEGAL DESCRIPTIONS

Phase 1:

Parcel 11, Alameda Preserve, in the City of Las Cruces, Dofia Ana County, New Mexico, as shown
and designated on the Plat thereof, filed in the Office of the County Clerk of said County on
December 10, 2001, in Book 19, Pages 783-788 of the Plat Records.

Phase 2:

{Note Phase 2 has not been implemented and this Condominium Declaration does not apply
to the the following real property at this time.}

Parcel B-13, Alameda Preserve, in the City of Las Cruces, Dofia Ana County, New Mexico, as
shown and designated on the Plat thereof, filed in the Office of the County Clerk of said County on
December 10, 2001, in Book 19, Pages 783-788 of the Plat Records.

7S¢
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EXHIBIT “B”
THE CASITAS AT MORNINGSTAR HOMEOWNERS’ ASSOCIATION
SCHEDULE OF PERCENTAGE OF OWNERSHIP

| 101 1220 0.9676%
2 102 1220 0.9676%
k! 103 1220 0.9676%
4 104 1220 0.9676%
5 105 1220 0.9676%
6 106 1220 0.9676%
7 107 1220 0.9676%
] 108 1220 0.9676%
9 201 (Attashed Garage) 1225 0.973396%
10 202 {Attached Garage) 1225 0.973396%
1 203 (Attached Garage) 1338 1.0612%
12 204 (Attached Garags) 1424 1.1294%
13 205 (Attached Garage) 1338 1.0612%
14 206 (Attached Garage) 1424 1.1204%
15 k{n)| 1090 0.8645%
16 302 1690 0.8645%
17 303 1090 0.8645%
18 034 1090 0.8645%
19 305 1090 0.8645%
20 306 1090 0.8645%
21 307 1090 0.8645%
22 08 1090 0.8645%
3 401 1090 0.3645%
24 402 1090 0.8545%
25 403 1090 0.8545%
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26 404 1090 0.8645%

27 405 1090 0.8645%

28 406 1090 0.8645%

29 407 1090 0.8645%

30 408 1030 0.8645%

31 501 760 0.603603%
n 502 760 0.603503%
x] 503 760 0.603903%
34 504 760 0.603903%
is 503 760 0.603803%
36 506 760 0.603903%
37 507 760 0.603903%
38 . 508 760 0.603903%
39 601 1050 0.834340%
40 602 1050 0.834340%
41 603 1050 0.834340%
42 604 1050 0.834340%
43 605 1050 0.834340%
44 606 1050 0.834340%
45 607 1056 0.334340%
46 608 1050 0.834340%
47 701 1050 0.834340%
48 702 1030 0.834340%
49 703 1050 0.834340%
30 704 1050 0.834340%
51 705 1050 0.834340%
52 706 1050 0.834340%
53 767 1050 0.834340%
54 708 1050 0.834340%
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55 801 760 0.603903%
56 802 760 0.603903%
57 803 760 0.603903%
58 804 760 0.603903%
59 805 760 0.603903%
60 806 760 0.603903%
61 807 760 0.603903%
62 808 760 0.603901%
63 901 760 0.603903%
64 902 760 0.603903%
65 903 760 0.603903%
66 904 760 0.603903%
67 905 760 0.603903%
68 906 760 0.603903%
69 907 760 0.603903%
70 908 760 0.603903%
7 1001 1090 0.8645%
72 1002 1090 0.8645%
73 1003 1090 0.8645%
74 1004 1000 0.8645%
75 1005 1090 0.8645%
76 1006 1090 0.8645%
77 1007 1090 0.8645%
78 1008 1090 0.8645%
7% 1101 760 0.603903%
80 1102 760 0.603903%
81 1103 %60 0.603903%
82 1104 760 0.603903%
83 1105 760 0.603903%
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84 1106 760 0.603903%
85 1107 760 0.603903%
86 1108 760 0.603903%
87 1201 1090 0.8645%
88 1202 1090 0.8645%
89 1203 1090 0.8645%
90 1204 1090 0.8645%
91 1205 1090 0.8645%
92 1206 1090 0.8645%
93 1207 1090 0.8645%
94 1208 1090 0.8645%
95 1301 (Attached Garage) 1225 0.973396%
96 1302 (Attached Garage) 1225 0.973396%
97 1303 (Attached Garage) 1156 0.918568%
98 1304 (Atiached Garage) 1247 0.990878%
9 1305 (Anached Garage) 1156 0.918568%
100 1306 (Atiached Garage) 1247 0.990878%
101 1401 1090 0.8645%
102 1402 1090 0.8645%
103 1403 1090 0.8645%
104 1404 1090 0.8645%
105 1405 1090 0.8645%
106 1406 1090 0.8645%
107 1407 1090 0.8645%
108 1408 1090 0.8645%
109 1501 (Attached Garage) 1225 0.973396%
110 1502 {Attached Garage) 1225 0.973396%
1 1503 {Attached Gerage) 1338 1.0612%
112 1504 (Atached Garage) 1424 11284%
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113 1505 (Attached Garage) 1338 1.0612%
114 1506 (Attached Garage) 1424 1.1294%
115 1601 1050 0.834340%
116 1602 1050 0.834340%
117 1603 1050 0.834340%
18 1604 1050 0.834340%
119 1605 1050 0.834340%
120 1606 1050 0.834340%
12t 1607 1050 0.834340%
122 1608 1050 0.834340%
TOTAL SQUARE 126.084 100.00%
FOOTAGE: " {rounded off)

* For purposes of calculating the Square Footage Variable the square footage of heated floor space
of each Unit was determiped by the licensed project architect, which square footage may or may not

be the exact square footage of the Unit.

**+ Percentage Ownership is calculated by taking the Square Footage Variable of each respective
unit as a percent of the total Square Footage Variable of all units combined. i.e., for unit number
101, the Square Footage Variable is 1,050 divided by the total Square Footage Variable of 126,084

equals a percentage ownership of .834340%.
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EIGHTH AMENDED RULES & REGULATIONS
OF
THE CASITAS AT MORNINGSTAR CONDOMINIUMS
HOMEOWNERS’ ASSOCIATION
(Updated 12/05/2016)
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Closings/Unit Sales

Common Areas

Firearms and Fireworks

Garage Sales

Keys to units

Leasing/Rentals

Maintenance

Parking and Vehicle Registration

. Pest Control

. Pets

. Plants

. Pool Usage

. Renovations

. Rubbish and Trash

. Security/Safety

. Signs

. Solicitation

. Television Antennas
. Violations of Rules

. Water Usage

. Window Coverings
23.

Use of Unit

HOA Maintenance Services

Rules and Regulations Acknowledgement Form
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The following are the rules and regulations pertaining to the conduct of persons and the use of the Project

including the Units, Limited Common Elements, and Common Elements within The Casitas at Morningstar

Condominiums, which rules and regulations have been duly adopted by the Board of Directors of The Casitas

at Morningstar Homeowners’ Association, Inc. (the “Association”) pursuant to the Declaration. All words and

phrases defined in the Declaration shall have the same meaning when used herein.

1. Amenities

1.1.

1.2.

1.3.

1.4.

1.5.

Children under the ages of 18 are not allowed to use any Amenities, including the swimming pool,
club house or fitness center without parental supervision. Separate rules for the use of the
swimming pool will be established by the Association, and are posted in the pool area. Such rules
shall have the same force and effect as these Rules and are enforceable by the Association.

The barbeque and gathering areas are provided for the enjoyment of the Owners’ and the
Occupants. These areas are to be maintained in a safe and sanitary condition and no equipment
used in these areas is to be removed from the site. Any damage caused to these areas by an Owner,
an Owner’s Occupant or any guest of such, will be the responsibility of the Owner and the assessed
damages must be paid immediately upon notice to the Owner by the Association.

Gas grills are located throughout the Common Elements for use by the Owners and Occupants.

Each grill has instructions that must be read and followed by those using the equipment. It is
imperative that the gas supply be turned off after each use by the user and that the grates are also
cleaned with an abrasive brush immediately when the cooking process is complete. The Association
will in no way be liable for any injury incurred by the user of these grills. Personal grills cannot be
used.

Owners of Units or Owner’s Occupants may use the clubhouse for private events, subject to
availability, and subject to reasonable approval by the management of the proposed users of such
areas. The Association may, at its discretion, require a deposit not to exceed $500. Any damages or
cleaning fees will be withheld from this deposit. Any charges over and above the deposit amount
will be due and payable immediately upon assessment. The use of these facilities will be limited to
the hours between 8 a.m. and 10 p.m. The Association will charge a $250.00 “cleanup fee/deposit”
for any Unit Owner who reserves the Clubhouse for a scheduled party. The difference between the
Association’s actual cleanup cost and the cleanup fee will be refunded to Unit Owner paying the
cleanup fee/deposit. The Pools and Hot tubs are not included in the reservation of the clubhouse

and the standard guest policy applies to those areas.

The Fitness Center in Phase | is available to all Owners and Occupants (18) eighteen years or older
on a 24 hour basis. Anyone under (18) eighteen must be accompanied by a parent or guardian
when using the Fitness Center. The Association will in no way be liable for the safety of any
person(s) accessing this facility.



2.

Closing/Sales

2.1.

2.2.

At closing at the purchase of a Unit, the new Unit Owner will pay the prorated Assessments for the
closing month.

Without exception, Owner is required to notify the Association in writing of the sale of the Owner’s
Unit and the name and telephone number of new Owner at or before the sale to the new Owner is
completed.

Common Areas

3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

3.8.

The Association may determine what constitutes an “eye sore” as to any portion of the Common
Elements and fix, paint over, remove and dispose of any such unsightly condition.

No articles shall be placed on or in any of the Common Elements except for those articles of
personal property which are the common property of all of the Owners. Abandoned or discarded
personal property is prohibited from being stored, kept or allowed to remain for any period of time
upon any portion of the Common Elements. The Association may remove and dispose of personal
property that is in violation of this provision.

Decks and patios, if any, shall be used only for the purposes intended and shall not be used for
hanging garments, or for cleaning rugs, household articles, children’s toys, bicycles or other articles
or items. No rugs or other materials shall be dusted from windows, courts, decks or patios. The
Association may remove and dispose of personal property that is in violation of this provision.
Common sidewalks, drive ways, entrances and passageways shall not be obstructed or used by any
Owner or Occupant for any purpose other than ingress and egress from the Units. Owners,
Occupants, members of their families, or their guests, shall not use sidewalks, entrances and
passageways as a play area. Children shall not be permitted to loiter or play on the stairways,
hallways, or entryways nor in any parking, driveway or maintenance areas.

Nothing shall be thrown or tossed from the balcony of any Unit. This, includes, but is not limited to,
cigarettes, cigars, food, stones, missiles, incendiary or explosive devices. The proper authorities will
be called to investigate such activity. The Association or any resident witnessing such activity may
sign a complaint against the offending party.

Any damage to the Common Elements caused by the Owner or a member of the Owner’s family, or
their respective guests, or their tenants, shall be repaired at the expense of that Unit’s Owner.

The moving of furniture in and out of Units shall be accomplished only in accordance with the rules
established by the Association, and in accordance with a schedule prearranged between the Owner
and the Association or a designated agent of the Association. Any damage to the Common
Elements, including but not limited to medians and all other landscapes, resulting from the vehicle,
the moving or carrying of articles to or from Units shall be repaired at the cost of the Owner to or
from whose Unit such moving or carrying occurred.

The repair, maintenance of each Unit’s heating, air-conditioning systems and/or fireplace shall be
the sole responsibility of Unit Owner. No Owner or Occupant shall contract for any plumbing,
electrical or mechanical repairs to his/her Unit or the Common Elements, or allow any plumber,
electrician or other contractor to make any such repairs to his/her Unit or the Common Elements,
unless such plumber, electrician or contractor has been approved by such work in writing by the
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7.

3.9.

Association. The Association shall have the right to designate and approve in advance all
electricians, plumbers and other contractors that do work or perform repairs in any of the Units or
the Common Elements.

Except where the Owner also occupies the Unit, the Owner transfers and assigns to the lessee, for
the term of the lease, any and all rights and privileges that the Owner has to use the Common
Elements of the Condominium Project, including, but not limited to, the use of any and all
recreational facilities.

Firearms and Fireworks

The display or discharge of firearms or fireworks on the Common Elements or within the Limited Common
Elements is prohibited.

Garage Sales
Garage sales, yard sales, flea markets, or similar activities are prohibited unless and to the extent
conducted under the auspices of the Association.

Keys to Units

6.1.

6.2.

The Association may retain a pass key to each Unit. If an owner alters or permits the alteration of
any lock or permits the installation of any new lock on any exterior door, including storm doors, of
such Owner’s Unit the Owner shall forthwith deliver to the Association a key, which opens such
altered or new lock within 24 hours of such alteration. The Association shall have the right to enter
into Units for maintenance, emergency, security, or safety purposes, which right may be exercised
by the Board of Directors, officers, agents, employees, managers, and all police officers, fire
personnel, ambulance personnel and similar emergency personnel in the performance of their
respective duties. Except in an emergency situation, entry shall be only during reasonable hours
and after reasonable notice is given to the Owner or Occupant of the Unit.

All persons requesting from the Management Office Staff entry or keys to any condominium unit
must show proper identification and proof of ownership or right of entry.

Leasing

7.1.

7.2

7.3.

7.4.

The percentage of rental units at The Casitas shall not be more than 49% of the total units, which is
a maximum 133 rental units.

Any requests to join the rental program must be in writing and submitted to the HOA office. The
HOA office will reply with a written answer within 5 business days.

Owners desiring to place any unit in the rental program after April 27, 2014 shall pay the HOA a
$250 set-up fee per owner. The set-up fee shall be refunded when an owner voluntarily removes
their unit(s) from the rental program; but shall not be refunded if Owner violates any of the rental
program rules.

If The Casitas is at the maximum number of rentals, any owner wishing to rent out their unit will be
put on the waiting list until an open slot becomes available.



7.5.

7.6.

7.7.

7.8.

7.9.

7.10.

7.11.

7.12.

If an owner is more than three months behind on their HOA payments, the HOA will send out notice

to the defaulting owner and they shall have 10 days to bring their account up to date or lose their

spot in the Rental Program. If there is a current lease in place, the removal shall happen at the

expiration of the lease. No exception shall be made to this rule and no lease extension will be given.

An owner may move into their unit on a temporary basis which is defined as less than 6 weeks and

maintain their spot in the rental program.

An owner is not allowed to market their unit for sale as a rental property. If at the time of closing,

the new owner would like to put the newly acquired unit into the rental program, they have to

contact the HOA office to see if there are open slots available. It is the owners’ responsibility to

make sure that their Real Estate Agent knows this information.

If an owner has their unit in the rental program and fails to rent out their unit for a continued period

of 6 months, the unit will be removed from the rental program. If there are other owners on the

waiting list, the first person on the waiting list shall be placed into the rental program. The fully

furnished units shall be removed from the program if they are unrented for 8 continuous months.
a. If an owner places a unit into the rental program, and the unit remains unrented and
occupied by the owner for a period of 3 months (continuously or off and on), the unit will be
removed from the rental program. The owner will not be refunded the set-up fee and the unit
shall not be eligible for the rental program for a period of one year, beginning on the date the
unit is removed from the rental program. For the purposes of the rental program, a unit is not
considered to be rented if the owner is paying himself and is both landlord and tenant, is
renting to an entity subsidiary to himself as tenant, or is rented to a relative, by blood or by
marriage, unless the relative is paying the owner full market rent.

The rental program shall be assigned to the unit only. The owner may not transfer the rental

program to another unit that they may own.

Any owner who rents out their unit either by themselves or through an outside management

company is required within 7 days to provide a copy of the lease agreement, and have their tenant

complete a contact form or they will lose their spot in the rental program.

Any unit that falls under a notice of foreclosure shall not be permitted to be in the rental program.

The unit in question will be removed from the rental list upon notice from the lender.

Hardship permits shall be allowed under extreme, temporary, and Board approved circumstances

only. All requests must be submitted in writing to the HOA office. The Board will review information

and reply with an answer within 10 business days of receiving the notice in writing.

The following hardship guidelines shall be used:

a. An owner who must relocate for employment purposes and cannot sell the unit for a
price at or less than the current appraised market value, after having made reasonable
efforts to do so.

b. An owner of a unit that dies and the unit is being administered by his or her Estate or
Trust.

c. Anowner of a unit that takes a leave of absence or temporarily relocates, and intends to
return to reside in the unit, and wishes to rent the unit.



7.13. The Board shall reserve the right to revoke any rental program privileges if the owner violates any of
the governing documents.

7.14. As of February 17, 2014, any unit that is currently a rental shall be grandfathered into the rental
program and be governed by these rules.

7.15. No Unit shall be used for or subject to any type of Vacation Time Sharing Ownership Plan, Vacation
Time Sharing lease Plan or Vacation Time Plan.

7.16. Units may not be rented out for less than an initial 90-day term. Daily, Weekly or Monthly rentals
are not allowed.

7.17. When a unit is rented or leased, the Owner transfers and assigns to the lessee, for the term of the
lease, any and all rights and privileges that the Owner has to use the Common Elements of the
Condominium Project, including, but not limited to, the use of any and all recreational facilities.

Maintenance

8.1. The Association shall have the right to close, temporarily, any portion of the Common Elements for
emergency, security, or safety purposes, or for any such other reasonable purpose, with no prior
notice to the Owners for a reasonable time to fix the problem.

8.2. Certain Units come with fireplaces equipped with natural gas lines supplying natural gas to the
fireplaces. Those fireplaces so equipped are to be used as natural gas burning fireplaces only and
are not to be used for wood burning. Wood burning is permitted in the fireplaces of those Units not
equipped with natural gas lines; however, an annual fireplace flue cleaning will be required, which
cleaning will be contracted for by the Association, with such cleaning services to be paid by the
Owner of the Unit, and documentation of the annual cleaning presented to the Association.

8.3. The repair, maintenance of each Unit’s heating, air-conditioning systems and/or fireplace shall be
the sole responsibility of Unit Owner. No Owner or Occupant shall contract for any plumbing,
electrical or mechanical repairs to his/her Unit or the Common Elements, or allow any plumber,
electrician or other contractor to make any such repairs to his/her Unit or the Common Elements,
unless such plumber, electrician or contractor has been approved by such work in writing by the
Association. The Association shall have the right to designate and approve in advance all
electricians, plumbers and other contractors that do work or perform repairs in any of the Units or
the Common Elements.

8.4. Each Owner shall have the obligation to maintain and keep in good repair all portions of his or her
Unit and all improvements made to the Limited Common Elements assigned to the Unit.

8.5. The Unit Owner can request assistance from the Manager of the Homeowners’ Association for
repairs for maintenance or preventive maintenance provided the services requested will not take
more than 2 hours of the maintenance crew’s time. These requests may pertain to any part of the
Unit or Limited Common Elements and will be charged back to the Unit Owner at a rate of $40.00
per hour to be assessed on a minimum basis of one hour, or at any other hourly rate approved by
the Board of Directors.

The scope of work which can be performed by the maintenance crew is limited to emergency
service calls, basic plumbing, basic electric, simple appliance repair and simple patching/painting
jobs. If maintenance required or requested will take more than two hours of time on the part of the
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8.6.

8.7.

maintenance crew, the Unit Owner will have to coordinate the work needed or requested with an
outside vendor. The Homeowners’ Association office has a list of vendors from which they can
recommend assistance to Unit Owner. There is a list of services that the HOA Staff can perform at
the back of these rules and regulations.

Each Owner or Occupant shall have the responsibility to keep in a neat, clean, and sanitary
condition any Limited Common Elements serving his/her Unit including, without limitation, terraces
and balconies. The Owner of the Unit must report promptly to the Association or its agent any
defect or need for repairs for which the Association is responsible.

Owners and Occupants shall maintain, at a minimum, a temperature setting of (55) fifty-five
degrees Fahrenheit when the temperature is forecasted to be or does not reach (32) thirty-two
degrees Fahrenheit or below to prevent breakage of water pipes during colder months of the year.

9. Parking And Vehicle Registration

9.1

9.2

The Association may otherwise reasonably restrict parking as it shall determine for particular
spaces, such as handicapped spaces or spaces assigned for temporary parking, for mail and/or for
clubhouse access. The Association through the Board requires that any vehicle residing on the
property must be registered with the Homeowners’ Association office which office will issue the
owner of the vehicle a decal to be placed in the rear window on the driver’s side (interior) so that it
is visible. All extended-stay visitors (for more than 3 days), those who are renting a vehicle or
using a borrowed vehicle must provide the required information about the vehicle to the
Homeowners’ Association office at which time a temporary decal will be issued by management for
that vehicle and can be hung from the rear-view mirror.

The Association through the Board is limiting the number of vehicles each unit may park on the
premises (either in a reserved space or in a visitor or unmarked space) as follows:
a. Non garage and single car garage units shall have a maximum of 2 vehicles per unit.
b. Units with a two car garage shall be allowed a maximum of 3 cars per unit.
c. Additional cars shall be allowed up to a limit of one additional car per unit for a fee of
$25.00 per month payable to the Homeowners’ Association.
d. If any vehicle is parked on any portion of the property in violation of the Homeowners’
Association Rules and Regulations, other rules established by the Association or the
Board, and/or the Declaration, Bylaws, the Board may place a notice on the vehicle
specifying the nature of the violation and stating that after a specified period the vehicle
may be towed. Any vehicle illegally parked in a reserved space, a fire lane, an area
obstructing the flow of traffic, any area prohibited by law, an area creating a hazardous
condition, or a vehicle that is not registered with the Homeowners’ Association, may be
towed immediately by a representative of the Association or by the Owner or Occupant
to which the reserved space belongs.

10. Pest Control
The Association may, but shall not be obligated to, dispense chemicals for the extermination of insects and

pests within the Units and Common Elements.



11. Pets

11.1 No Owner or Occupant of a Unit may keep more than 2 pets provided they are not more than 25
pounds each at maturity, are not considered to have a dangerous propensity and the ownership of
such pets complies with the city ordinances of Las Cruces, New Mexico. Pets may not be left
unattended outdoors or kept unattended outdoors, including on any porch or balcony. All pets
must be kept on a leash and be under the physical control of a responsible persons at all times while
outside the Owner’s or Occupant’s Unit and anywhere on or about the Common Elements or the
Limited Common Elements. The owners of the pet or the person responsible for the pet must
properly remove any feces left upon the Common Elements or the Limited Common Elements by
pets. Any damage to the Common Elements or the Limited Common Elements caused by the
Owner’s pet or the Occupant’s pet shall be repaired at the expense of that Unit’'s Owner. The
Owner or Occupant shall be responsible for pet noise control at all times so as to maintain peace
and quiet for all Owners or Occupants and so as not to constitute a nuisance.

11.2 Pet Registration All residents who have pets, must register their pets with the office and provide

the following information at time of registration:
e Dog’s current vaccination record (available from veterinarian)
e Dog’s license number and expiration date
e Photo of your dog or cat

This registration will be mandatory by July 1, 2016 for all residents with a pet.

12. Plants
12.1. Plants - Outdoor Complete a form requesting approval to buy and plant individual plants. Contact
HOA Manager for correct forms. Include the kind of plant (common name) and number of plants
you would like to purchase and indicate where you would like them planted. Please be aware that
all outdoor plants placed in the common areas become the property of the HOA and are managed
by our landscaping contractor.
12.1.1. The request will be reviewed and approved by the landscaping committee in conjunction with
our landscaping contractor.
12.1.1.1. Questions to be considered.
e Isthe requested plant to be put in an appropriate location?
e  Will a water line need to be installed?
Is the plant appropriate for our common grounds?
e (Can the plant be maintainable by the landscape contractor?
12.1.1.2. Action plan if approved:

e Landscaping contractor will be responsible for the planting at requestors cost.
e lLandscaping contractor will be responsible for making sure there is a water supply
for this location. If water line is needed requestor will pay the cost to install.
12.2. Plants - Potted
12.2.1. Personal potted plants are allowed, but must be kept on owner’s patios or balconies. Any

potted plants located in common area space will require approval from the HOA management.
Without approval, the pots will be subject to removal by management. All potted plants must



be in appropriate containers and consistently maintained by owners at all times. Potted plant
containers may not hinder entry to the unit or any neighboring unit’s entry. Any pots without
plants or dead plants will be classified as vacant and must be stored out of sight or subject to
removal by management.

13. Pool Usage
13.1. Pool Hours:

Phase | —9 am to 10 pm
Phase Il —5 am to 10 pm
13.2. Pool and Spa users must take a cleansing shower before entering pool.
13.3. Gate codes must be kept confidential. No sharing of codes permitted.
13.4. Children under age 15 must be accompanied by an adult 18 years or older.
13.5. Guests must be accompanied by a resident; four guests per unit Monday-Sunday.
13.6. No infants allowed in spa/hot tubs. “Infants” are considered to be 24 months and younger.
13.7. Children under 2 years old must wear swim diapers.
13.8. Headphones are required for listening to music.
13.9. No alcohol allowed in pool area.
13.10. No person under the influence of alcohol or drugs shall use the pool or spa.
13.11. No glass containers of any kind allowed in pool area.
13.12. No food or drink shall be permitted within 4 feet of the pool or spa.
13.13. No diving, jumping, running or horseplay allowed.
13.14. No pets allowed in the pool areas.
13.15. No climbing/sitting on fountain.
13.16. First aid kit is located in fitness room in Phase Il and on the wall at Phase I.

14. Renovations

14.1. Any alterations made to the interior of Units must comply with the all provisions of the Declaration.

14.2. Except as many otherwise be provided in the Declaration, no Unit Owner shall perform any kind of
work on the exterior building walls or upon the Common Elements. Such work is the responsibility
of the Association.

14.3. Except as many otherwise be approved by the Board of Directors or as may be permitted by the
Declaration, no Owner, resident or lessee of a Unit shall install wiring for electrical or telephone
installation or for any other purpose, nor shall any television or radio antenna, machines or air
conditioning units be installed on the exterior of the Condominium Project or protrude through the
walls or the roof of the condominium improvements.

14.4. In order to minimize sound transmission between Units, the Owners of Units that are not located on
the first floor shall not install and hard surface floor materials including, without limitation, tile,
marble, or wood floor material, in his/her Unit without the prior written consent of the Association.
Without limiting the Association’s discretion in considering any request, the Association may
condition it approval of any such installation upon any or all of the following: (a) a limitation on the
area where hard surface floor covering materials may be installed, (b) a requirement that the Owner
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15.

16.

17.

18.

19.

provide the Association specifications regarding the floor covering materials, or (c) a requirement
that the Owner install such sound dampening material underneath the floor material as the
Association deems necessary. Specifically excluded from this rule, however, are floor coverings for
the balconies and an interior area (not to exceed four feet by four feet in dimension) adjacent to
and aligned with the main entry-exit door of the Unit. Also excluded are floor coverings for the
kitchen not to exceed 30 square-feet; bathrooms not to exceed 30 square feet; and closets not to
exceed 30 square feet.

Rubbish and Trash
All rubbish, trash, and garbage shall be regularly removed from the Unit and shall not be allowed to

accumulate therein. No garbage or trash shall be placed on the Common Elements or Limited Common
Elements outside the Unit, temporarily, or otherwise.

Security/Safety
The Association may, but shall not be required to, from time-to-time, provide measures or take actions

which directly or indirectly improve safety on the Condominium Project. Neither the Association nor the
Declarant shall in any way be considered insures or guarantors of security within the Condominium
Project.

Signs

Except as otherwise provided in the Declaration, no signs shall be placed or permitted within the
Condominium Project, except those identifying this Condominium Project, the selection and location of
which is reserved to Declarant until all of the Units have been sold, at which time such authority shall vest
in the Board of Directors of the Association. Except as provided in the Declaration, so long as any Unit is
owned by Declarant in the Condominium Project and remains unsold, no Owner of a Unit shall be
permitted to place any sign on the Condominium Project or on his/her Unit or elsewhere on the Building
advertising the Unit for sale or lease.

Solicitation

Solicitation within the Condominium Project is not permitted. All advertisements and postings must be
approved by the Association. Except as may be required by legal proceedings, no signs, advertising
posters, billboards, canopy or awnings, or any variation of the foregoing of any kind shall be erected,
placed, or permitted to remain on the Property without the prior written consent of the Board of Directors
or its designee.

Television Antennas

No Owner, Occupant, or any other Person shall place or maintain any type of exterior television or radio
antenna, or satellite equipment on the Property unless approved by the Board of Directors. All installation
and/or removal of a television or radio antenna, or satellite equipment shall be supervised by HOA
maintenance personnel and the resident shall pay the office a $25 fee for each installment or removal of
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20.

satellite equipment. Each resident shall also provide to the office the insurance of the selected installer
prior to any work being started. Any unsupervised roof access will incur a $2500 fine from HOA.

Violations of Rules

Any violation of the Declaration, Bylaws, or the Rules and Regulations by the lessee, and Occupant, or any
person living with the lessee, is deemed to be a default under the terms of the lease and authorizes the
Owner to terminate the lease without liability and to evict the lessee in accordance with the New Mexico
law.

PROCEDURES AND ENFORCEMENT

Separate collection procedures, including notice of alleged violations and the opportunity to be heard,

shall be implemented by the Association for enforcement of the rules and regulations. Such collection
procedures are a part of these Rules. All fees and charges imposed by the Association and all costs
incurred by the Association in enforcement of these rules and regulations, including but not limited to the
cost of any corrective actions, shall constitute assessments enforceable against Owners pursuant to the
provisions of the Declaration. For each day any violation continues after notice, it shall be considered a
separate violation. The Association shall have the authority to take any remedial action it deems
appropriate in the event of a violation of these rules and regulations, the Bylaws, the Declaration or the
Articles. The foregoing Rules and Regulations are subject to amendment and to the promulgation of
further regulations.

No failure by the Association to insist upon the strict performance of any term or provision contained in
the Rules and Regulations shall constitute a waiver of any such term or provision unless such waiver is
made in writing by the Association. Any waiver of a breach of a term or provision of these rules and
regulations shall not prevent a subsequent act, which would have originally constituted a violation under
these Rules and Regulations, from having the effect of a violation or prevent the Association from
exercising all of its rights and remedies under the Declaration, the Bylaws or these Rules and Regulations.

PENALTIES AND FINE SCHEDULE
In performing daily duties, the Property Manager is unrestricted in applying a wide range of options to

solve problems. However, at a point when a Homeowner’s violation of the rules in blatant, serious, or
persistent, the Property Manager is empowered to implement, in the sequence in the Table below, a
Schedule of Penalties and Fines. NOTE: Under no circumstances will this Schedule be imposed in lieu of
sound management.

PROCEDURES. The Manager will determine if a homeowner’s violation of rules is significant enough to
warrant a fine or penalty. If yes, a formal notification letter of intent will be provided the alleged violator.
The letter will contain:
a. Details of circumstances warranting insurance of the letter;
b. Explanation that the notification is a formal recognition of the FIRST OFFENSE (or
SECOND or THIRD, see Table below) noted in which the Owner violated a specific Rule or
Regulation;
11



21.

c. Advice of intent to impose a fine or penalty after 10 days, which will be appropriate to
the degree of offense,

d. An explanation that the accused has a right to be heard before the Board of Directors,
depending on a written request which explains on what grounds the appeal will be
made,

e. An advertisement that a copy of this notification plus all other directly-related
documentation will be retained for 12 months after effective date of the offense.

TABLE SCHEDULE OF PENALTIES AND FINES
FIRST OFFENSE. Ten days after being notified of intent to impose a penalty, the violator will be issued a
formal Letter of Admonition, including a specification of committing a FIRST OFFENSE, to the effect that

the next violation will result in a fine of $50.00. The Letter of Admonition will be filed in the Owner’s
property file for 12 months, and facts of the case given to the Board of Directors.

SECOND OFFENSE. Ten days after notification of intent, a $50.00 fine will be imposed on the violator by a
formal letter which specifies commission of a SECOND OFFENSE. A copy plus all related documents will be
filed in the Owner’s property file for 12 months, and facts of the case given to the Board of Directors.

THIRD OFFENSE. Ten days after notification of intent, the violator will be directed by letter, specifying
commission of a THIRD OFFENSE, to appear before the Board of Directors which will determine (1) a
monetary fine, not exceed $500, appropriate to the circumstances, and (2) further penalties. A copy of a
formal description of the proceedings will be placed in the Owner’s property file for 12 months, and all
facts of the incident will be cited in minutes of the Board of Directors meeting.

RIGHT OF APPEAL. In all cases the accused has the right of appeal, and must be afforded a right to be
heard before the Board of Directors — before a fine is levied or penalty is effective. No later than 10 days
after receiving a letter of notification that a fine or penalty may be imposed, the alleged violator may
indicate that an appeal will be made — and must include details to support the appeal.

CONSEQUENCES OF TARDINESS IN PAYING FINES. If the fine or penalty is still applicable after an appeal
has been made by the Respondent then acted upon by the Board, the violator must comply within 7 days
of the Board’s decision. Exceeding this limit will require an additional $25.00 fine for each day thereafter
in order to defray legal fees and the costs of administration.

Water Usage
No water shall be needlessly consumed by an Owner or Occupant in him Unit or about the Common

Elements. Waterbeds will be permitted in second floor units only with Association approval. Each Owner
or Occupant is responsible to maintain faucet, lavatories etc. so that there is no water leakage. If an
Owner or Occupant fails to repair water leakage the Association may fix and assess the cost of repair to
the Owner. Such repair cost shall be deemed an assessment against the Unit and may be collected in the
same manner as provided in the Declaration for collection of assessments.
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22. Window Coverings

All windows which are part of a Unit shall have window treatments and any portion thereof visible from
outside the Unit shall be white or off-white in color, unless otherwise approved in writing by the Board.

23. Use of unit
No Owner or Occupant of a Unit may use or allow the use of the Unit or any portion of the Condominium
Project at any time, in any way or for any purpose which may endanger the health or unreasonably annoy
or disturb or cause embarrassment, discomfort, or nuisance to other Owners or Occupants. Reasonable
care should be exercised to avoid making or permitting to be made loud, disturbing or objectionable
noises, and in the using of loud music of any kind that may disturb Owners or Occupants in surrounding
Units whether in the Common Elements, Limited Common Elements or any Unit. Any persons
experiencing any disturbances shall contact management personnel, who will be responsible for
monitoring and enforcing compliance with this Rule.

All Units shall be used for residential purposes and for ancillary home office uses. No other business, trade, or
similar activity shall be conducted upon a Unit without the prior written consent of the Board.

These rules are subject to change with Board Approval
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HOA MAINTENANCE SERVICES
$40 an hour - at a minimum of 1 hour

Private work orders are accomplished as HOA maintenance workload permits. Work orders are scheduled
and appointments need to be made in advance unless there is an emergency.

PAINTING

e Painting of interior walls
e Interior drywall repairs

ELECTRICAL

e Changing of lighting or ballasts for lighting
e Check/Repair faulty electrical outlets, switches or breakers

PLUMBING

e Check/Repair water leaks (Non-Emergency)

e Sink and tub repairs

e Stopped up toilets and sinks

e C(learing of condensation lines on air conditioners
e Replace capacitors in air conditioners

APPLIANCE REPAIR

e Replace water line to ice makers

e Install/Repair garbage disposals

e Dryer vent cleaning

e Thermostat repair/replacement

e Reprogramming or resetting sensors on garage doors and door openers
e Minor Washer/Dryer repairs

MISCELLANEOUS

e Storm door installation

e Patio shade installation

e Restringing blinds

e Hang new blinds

e Fill minor cracks on concrete

e Replace missing grout in tile in bathrooms
e Air filter replacements

THIS LIST IS MEARLY A GUIDE, AND MANAGEMENT WILL MAKE THE DETERMINATION
OF WHEN THE HOA STAFF CAN HANDLE THE MAINTENANCE OR IF IT NEEDS

TO BE TURNED OVER TO A VENDOR
14



RULES AND REGULATIONS ACKNOWLEDGEMENT FORM

I/We , in Unit agree that

I/We will fully read the attached Rules and Regulations in full and I/We will abide by these rules at all times
while residing at the Casitas at Morningstar. If I/We do not abide by these rules I/We will be fined according to

the Violations section of these Rules and Regulations.

| will read these rules, and agree to comply with the rules at all times.

Resident/Owner Signature Printed Name
Resident/Owner Signature Printed Name
Unit Number Date

The Casitas at Morningstar
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The Casitas at Morningstar
HOA Information

HOA Manager is Joshlinn McDaniel

o Phone (575) 532-9416
o Fax(575)532-9653
o Email hoamanager@firstvalleymanagement.com

All HOA documents are public and online at www.thecasitashoa.org
o Please review Rules and Regulations specifically

As of January 1, 2022, there will be a $25 fee for resale certificates and $100 for condo
questionnaires. Please allow 7 business days for these to be returned. (Normal turn around

time is 1-2 days)

Resale certificates are turned around quickly

HOA fees are based on square footage and pay for the following:
Water

Sewer

Trash
Common area maintenance

O O O O

Owners are required to obtain and maintain homeowner's insurance on their unit.
Owners own from the studs in and any electrical and plumbing that serve their unit specifically.

Please contact HOA office for any special assessments. There is a Dues increase of 10%
starting January 1, 2023.

Phase Il amenities are open from 5am-10pm.
Phase | gym is open 24 hrs.
Pet policy is pet under 25 Ibs. at full maturity - max two per unit.

Rentals are capped at 49%- please check with the HOA office for availability prior to making an
offer for investment purposes.

Rental spots do not convey with the property. They belong to each individual owner and any
new owner must apply for a rental spot.

New owner must register with the HOA office within 7 business day
of closing date. Contact theHOA office for an appointment. New
owner will need to provide the HOA office the closing statement,
deed of transfer and Homeowners insurance at time of registration.



CASITAS AT MORNINGSTAR RESIDENT INFORMATION

Residents Name(s): Unit #
Email: DOB:
Home: Cell:

PLEASE PLACE * BY THE PHONE NUMBER YOU WOULD LIKE USED FOR THE DRIVE THRU GATE SYSTEM

Names and Relationship of All Persons Residing IN the Unit:

Name: Relationship: DOB:
Name: Relationship: DOB:
Name: Relationship: DOB:
Name: Relationship: DOB:

In Case of Emergency, Notify:

Name: Relationship:

Address:

Telephone:

Vehicle Make, Model, Color, License Plate and State
***Maximum of 2 vehicles per unit per HOA Regulations***

Make: Model: Year: Color: St: Lic #

Make: Model: Year: Color: St: Lic #

*** Additional vehicles are $25/mo. Due on the 1% of each month by check/money order

Paid to The Casitas at Morningstar Homeowner’s Association ***

Make: Model: Year: Color: St: Lic #

HOA Office: 575-532-9416 Email: hoamanager@firstvalleymanagement.com

Leasing Office: (575) 522-4524 Email: casitasleasing@firstvalleymanagement.com



CASITAS AT MORNINGSTAR PET RULES

e No Owner or Occupant of a Unit may keep more than 2 pets provided they are not more
than 25 pounds each at maturity, are not considered to have a dangerous propensity and
the ownership of such pets complies with the city ordinances of Las Cruces, New
Mexico.

e Pets may not be left unattended outdoors or kept unattended outdoors, including on any
porch or balcony.

e All pets must be kept on a leash and be under the physical control of a responsible
persons at all times while outside the Owner’s or Occupant’s Unit and anywhere on or
about the Common Elements or the Limited Common Elements.

e The owners of the pet or the person responsible for the pet must properly remove
any feces left upon the Common Elements or the Limited Common Elements by
pets. Any damage to the Common Elements or the Limited Common Elements caused
by the Owner’s pet or the Occupant’s pet shall be repaired at the expense of that Unit’s
Owner.

e The Owner or Occupant shall be responsible for pet noise control at all times so as to
maintain peace and quiet for all Owners or Occupants and so as not to constitute a
nuisance.

Pet Registration All residents who have pets, must register their pets with the office and
provide the following information at time of registration and annual updated information:

"] Dog’s current vaccination record (available from veterinarian)
"] Dog’s license number and expiration date
"] Photo of your dog or cat

I have read and understand the rules. I also agree to comply with the rules at all times.

Resident Signature Printed Name

Unit Number Date



THE CASITAS AT MORNINGSTAR

Pet Registration Form

Date:

Resident Name

Unit Number

Contact Information: Telephone

Cell Phone

Pet Information Type: (dog, cat, bird, aquarium fish)

For Dogs and Cats:

Breed:

Height:

Weight

Expected Weight of pet when fully mature (if not current)
*** Limit of 25Ibs at full maturity per HOA Regulation***
Please attach:

e Dog’s current vaccination record (available from veterinarian)
e Dog’s license number and expiration date
e Photo of your dog or cat

Place photo here
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